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Description of Exhibit PAGE No. 
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1ST VOLUME OF REVIEW EXHIBITS 
 

RE 1 Appointment of Military Commission Members, 25 Jun 04 1 
 
RE 2 Presidential Reason to Believe Determination, 3 Jul 03 2  
 
RE 3 Detail of Prosecutors, 28 Jul 04 3 
 
RE 4 Chief Defense Counsel denies request for particular military  4 
 defense counsel, 13 Aug 04 
 
RE 5 Chief Defense Counsel details military defense counsel, 23 Jul 04 6 
 

RE 5a  Chief Defense Counsel describes duties of detailed military 7 
defense counsel, 28 Nov 03 
 
RE 5b  Chief Defense Counsel details assistant military defense  9 
counsel, 28 Jul 04 
  

RE 6 Chief Defense Counsel informs civilian defense counsel of  10 
 authorization to represent accused, 12 Jan 04 
 
RE 7 Defense objection to presence of security personnel in hearing 11 
  room, 23 Aug 04 
 
RE 8 Charges referred to trial 13 
 
RE 9 Presiding Officer’s Biographical Summary (13 pages) 18 
 
 Written Voir Dire of Presiding Officer 18 
 
 RE 9a  From Draft Trial Guide 20 

 
 RE 9b  Relationship with other personnel 22 
 
 RE 9c  Answers to questionnaire Number 2 24 
 
 RE 9d  Relationship with Mr. H_____ 26 
 
 RE 9e  Military Commissions 28 
 

RE 10 Transcript of Voir Dire from U.S. v. Hamdan hearing (101 pages) 31 
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RE 11 Classified Transcript from U.S. v. Hamdan hearing  132 
 
RE 12 Nominations for Presiding Officer (1 page) 133 
 
RE 13 Responses to Questionnaires from Commission Members 135 
 
 RE 13a COL S_____ (13 pages) (sealed) 135 
 
 RE 13b COL B_____ (13 pages) (sealed) 148 
 
 RE 13c COL B_____ (14 pages) (sealed) 161 
 
 RE 13d LtCol T_____ (13 pages) (sealed) 175 
 
RE 14 Instructions delivered to commission members prior to start of 201 
  hearing (7 pages) 
 
RE 15 Defense request for continuance, 20 Aug 04 (21 Pages) 208 
 
 RE 15a Motion (4 pages) 208  
 
 RE 15b DoD Statement on Defense Detainee Meetings, 23 Jul 03 212 
  (1 page)  
 
 RE 15c DoD Statement on Australian Detainee Meetings,  213 
 23 Jul 03 (2 pages)  
 
 RE 15d DoD Statement on U.S. and Australian Agreements on 215 
 Detainees, 25 Nov 03 (2 pages)  
 

RE 15e Memorandum from BG Hemingway to MAJ Mori DoD 217 
assurances to Australia about right to civilian counsel and right to 
defense counsel assistance, 3 December 2003 (1 page)  
 
RE 15f Transcript from Australian Legal and Constitutional 218 
Legislation Committee, 16 Feb 04 (7 pages) 
 
RE 15g Article—Five British Detainees to go Home, 19 Feb 04 225 
(2 pages) 
 
RE 15h Article—British Official Rips U.S. Guantanamo Plan, 227 
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24 Jun 04 (1 page)  
 
RE 15i Article—Blair Says Talks Continuing Over Guantanamo 228 
Britons, 30 Jun 04 (1 page) 
 

RE 16 Prosecution Response to Defense Request for Continuance, 229 
24 Aug 04 (3 pages) 
 

RE 16a Article—Prime Minister Says He’s Satisfied Guantanamo  232  
Bay Offers Australian Style Justice, 23 Aug 04 (2 pages) 
 
RE 16b Talking Points—Protective Order (1 page) 234  
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2ND VOLUME OF EXHIBITS 
 

REVIEW EXHIBITS FROM NOVEMBER 2004 SESSION 
 

Description of Exhibit PAGE No. 
 
RE 13 Defense motion to present expert testimony and opinions 1 

 pertaining to the law of war  
 
 RE 13a Prosecution filing (5 pages) 1 

   
 RE 13b Defense filing (7 pages) 6 

   
 RE 13c Prosecution reply (3 pages) 13 
 
 
RE 14 Defense motion to preclude Presiding Officer or assistant from  16 

 providing to the Commission legal advice or instruction on the law  
 
 RE 14a Defense filing (4 pages) 16 

   
 RE 14b Prosecution filing (7 pages) 20 

   
 RE 14c Defense withdraws motion (1 page) 29 
 
RE 15 Defense motion to dismiss charges because there is no jurisdiction  30 

  
 RE 15a Defense filing (3 pages-not including attachments) 30 
 
  Attachment 1-1949 Geneva Convention, Articles 1-2 (1 page) 33 

    
 Attachment 2-Protocol II (1977) to 1949 Geneva Convention,  34 

       Articles 1-2 (1 page) 
 
  Attachment 3-U.S. Department of State; Profile.   35 
       “Background Note: Afghanistan” (August 2004) (14 pages)  
 
 Attachment 4-BBC News, “Karzai takes power in Kabul”  49 
       (22 December 2001) (2 pages) 
 
 Attachment 5-CNN, “Whitbeck: Afghanistan Historic Day”   51 
       (22 December 2001) (1 page) 
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 RE 15b Prosecution filing (7 pages) 52 
 
 RE 15c Defense Reply (4 pages) 59 
 
RE 16 Defense motion to dismiss because accused was subjected to   63 

 improper pretrial restraint under international law 
 

 RE 16a Defense filing (6 pages-not including attachments) 63 
 
 Attachment 1—Canadian Constitution Article 1982 (1),    69 

  Part I (2 pages) 
 

 Attachment 2—Universal Declaration of Human Rights,   71 
       Preamble and Articles 1-13 (3 pages) 
 
 Attachment 3—Council of Europe, Convention for the 74 
  Protection of Human Rights and Fundamental Freedoms 
  as amended by Protocol No. 11; Articles 1-5 (4 pages)  
 
 Attachment 4—American Convention on Human Rights, 80 
  “Pact of San Jose, Costa Rica” Preamble and Articles  
  1-7 (4 pages) 
 
 Attachment 5—International Covenant on Civil and Political 83 
  Rights, Articles 9 and 14 from Office of the High 
  Commissioner for Human Rights (4 pages) 
 
 Attachment 6—Executive Order 13107 “Implementation of 86 
  Human Rights Treaties” (1998), Sections 1-2 (1 page) 
 
 Attachment 7—Manfred Nowak, United Nations Covenant on 87 
  Civil and Political Rights: CCPR Commentary (1993), 
  p. 172 “Liberty and Security of Persons” (1 page) 
 
 Attachment 8—U.S. Department of Defense News Briefing, 88 
  Secretary of Defense Interview (21 March 2002) (8 pages) 
 
 Attachment 9—United States Government Letter to the 96 
  United Nations (2 April 2003), Civil and Political Rights,  
  Including the Questions of: Torture and Detention, Letter is  
  addressed to the United Nations Office at Geneva, Secretariat  
  of the Commission on Human Rights (5 pages)  
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 Attachment 10—Protocol Additional to the Geneva   101 
  Conventions of 12 August 1949, and relating to the  
  Protection of Victims of International Armed Conflicts,  
  Article 75 (3 pages) 
 
 Attachment 11—United Nations Body of Principles   104 
  for the Protection of All Persons under Any Form of 
  Detention or Imprisonment, Principle 32  
  Resolution 43/173 (9 December 1988) (2 pages) 
 
 Attachment 12—Human Rights Committee,  106 
  “Torres v. Finland,” Communication No. 291/1988 :  
  Finland. (5 April 1990); CCPR/C/38/D/29 1/1988 
  (Jurisprudence) (5 pages) 
 
 Attachment 13—Inter-American Commission on Human 111 
  Rights, “The Situation of Human Rights in Cuba, Seventh  
  Report” (4 October 1983) (2 pages) 
 
 Attachment 14—European Court of Human Rights, "Brogan 113 
  and Others v. The United Kingdom" (29 November 1988)  
  (2 pages) 
 
 Attachment 15--General Comment 13, reproduced in  115  
  “Compilation of General Comments and General 
  Recommendations Adopted by Human Rights Treaty 
  Bodies,” U.N. Document, Human Rights Instrument 
  (12 May 2004) (6 pages) 
 
 Attachment 16—Claude Pilloud et al, Commentary on the 121  

Additional Protocols of 8 June 1977 of the Geneva 
  Conventions of 12 August 1949 (1987) (3 pages) 
  
 Attachment 17—Secretary of Defense, Interview with  124  
  KSTP-ABC, St Paul, Minnesota, 27 February 2002 
  (3 pages) 
 
 Attachment 18—General Comment 8, reproduced in 127 

“Compilation of General Comments and General 
Recommendations Adopted by Human Rights Treaty Bodies,” 
U.N. Doc. HRI/GEN/l/Rev.7 (12 May 2004) (3 pages) 

  
 RE 16b Prosecution filing (9 pages) 130 
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 RE 16c Defense Reply (4 pages) 139 
 
RE 17 Defense motion to dismiss because accused is located in  145 

 Guantanamo, Cuba  
 

 RE 17a Defense filing (3 pages-not including attachments) 145 
 
 Attachment 1—William Winthrop, “Military Law and  148 

 Precedent," Vo1. 2 (1896) p. 836 (2 pages)  
 
 Attachment 2—In re Yamashita, 327 U.S. 1, 10 (1946) (2 pages) 150 
  

 RE 17b Prosecution filing (9 pages) 152 
 
  Attachment 1—Memorandum for the Presiding Officer, dated 158 

  5 October 2004, Subject: Request for authority submitted as  
  “Interlocutory Question 1” by Appointing Authority (1 page) 
 
 Attachment 2--Remarks as Delivered by Secretary of Defense 159 
   Rumsfeld, October 4,2004 (4 pages) 

  
RE 18 Defense motion for bill of particulars  163 

  
 RE 18a Defense filing (2 pages) 163 

  
 RE 18b Prosecution filing (6 pages) 165 
 
 RE 18c Defense Reply (3 pages) 171 
 
RE 19 Defense motion to dismiss because accused was denied his    174 

 right to a speedy trial 
 

 RE 19a Defense filing (6 pages-not including attachments) 174 
 
 Attachment 1—International Covenant on Civil and Political 180 

 Rights Adopted and opened for signature, ratification and 
accession by General Assembly resolution 2200A (XXI) of 16 
December 1966 entry into force 23 March 1976, in 

 accordance with Article 49; Articles 9 & 14 (4 pages)   
 

  Attachment 2—Protocol Additional to the Geneva 184  
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   Conventions of 12 August 1949, and relating to the 
   Protection of Victims of International Armed Conflicts 
   (3 pages)  

   
  Attachment 3—Commander, Naval Legal Service Command  187 
   Instruction, 5800(1)(E) (19 Feb 2002) (2 pages) 

 
Attachment 4—“Senators Urge Decision on Disposition of    189 

  Guantanamo Detainees,” (12 Dec 2003) (1 page) 
 
  Attachment 5—“Guantanamo Trials Coming Too Slowly, Says 190 
   McCain after Visit,” USA Today (1 Dec 2003) (2 pages)  
 
  Attachment 6—DoD News Release, “DOD Statement on  192  
   Australian Detainee Meetings” (23 Jul 2003) (1 page) 
 
  Attachment 7—DoD News Release, “U.S. and Australia 193 
   Announce Agreements on Guantanamo Detainees”  
   (25 Nov 2003) (2 pages) 
 
  Attachment 8—Defense Motion for Access to Counsel in 195  
   Rasul et a1 v. Bush et al, in the United States District 
   Court, District of Columbia (4 March 2602) (3 pages) 
 
  Attachment 9—Letter from Stephen Kenny, addressed to 198 
   President George W. Bush (18 Feb 2002) (2 pages) 
 
  Attachment 10—DoD News Release, “Transfer of French 200 
   Detainees Complete” (27 July 2004) (1 page) 
 
 RE 19b Prosecution filings (8 pages)  201 
 

 Attachment 1-Secretary of Defense Speech to Council on 209 
  Foreign Relations (4 Oct 2004) (4 pages) 
 

RE 20 Defense motion to dismiss because accused was denied access to    213 
 defense counsel, lack of access to evidence, and lack of adequate 
 facilities 
 

 RE 20a Defense filing (6 pages-not including attachments) 213 
 
 Attachment 1—International Covenant on Civil and Political 219 

 Rights, Article 14 (3 pages) 



 
UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS 

 
Description of Exhibit PAGE No. 
 

 9

 
 Attachment 2—Protocol Additional to the Geneva Conventions 222 
  of 12 August 1949, and relating to the Prosecution of 
  Victims of international Armed Conflicts, Article 75   
  (3 pages) 
 
 Attachment 3—UN Human Rights Committee, “General  225 
  Comment No. 13” (12 May 2004) (6 pages) 
 
 Attachment 4—Rome Statute of International Criminal 231 
  Court, Article 66 (1 page)  
 
 Attachment 5—President Bush, Meeting with Afghan Interim 232 

Authority Chairman, the Whitehouse, 28 January 2002 
  (6 pages) 
 
 Attachment 6—Joint Press Conference with Tony Blair at the 238 

British Embassy in Washington D.C., 17 July 2003  
  (10 pages) 
 
 Attachment 7—CNN, “Ashcroft Defends Detainees'  248 
  Treatment,” 20 January 2002 
 
 Attachment 8—“Britain and US in Rift Over Terrorist 251 
  Prisoners,” The Daily Telegraph, 21 January 2002 (3 pages) 
 
 Attachment 9—“Rumsfeld visits, thanks US troops at Camp 254 
  X-ray in Cuba,” American Forces Information Service, 27 

January 2002 (3 pages) 
 
 Attachment 10--DoD News Transcript, “Secretary Rumsfeld 257  
  Interview with The Telegraph,” 23 February 2002 (1 page) 
 
 Attachment 11—Fox News, “Rumsfeld: Afghan Detainees 258 
  at Gitmo Bay Will Not Be Granted POW Status,” 28 
  January 2002 (3 pages) 
 
 Attachment 12—DoD News Briefing, “ASD PA Clarke and 261 
  Rear Adm. Stufflebeem, 28 January 2002 (1 page) 
 
 Attachment 13—Human Rights Committee, “Consideration of 262 

Reports Submitted by States Parties Under Article 40 of the 
Covenant: Concluding Observations of the Human  
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  Rights Committee: Georgia” (1997) 
 
 Attachment 14—Commission on Human Rights, “Question 267 
  of the Human Rights of All Persons Subjected to Any  
  Form of Detention or Imprisonment: Report of the  

  Special Rapporteur on the Independence of Judges and 
        Lawyers” (1998) (2 pages) 

 
 Attachment 15—International Criminal Tribunal for the  269 
  Former Yugoslavia, Rules and Procedures of 
  Evidence (5 pages) 
 
 Attachment 16—International Criminal Tribunal for 274  
  Rwanda, Rules and Procedures of Evidence (4 pages) 
 
 Attachment 17—United Nations Body of Principles for the 278 
  Protection of All Persons under Any Form of Detention  
  or Imprisonment (4 pages) 
 

 Attachment 18—United Nations Basic Principles on the Role  282   
        of Lawyers (2 pages) 
 
Attachment 19—DoD News Transcript, “Rumsfeld Interview 284 
  Interview with KSTP-ABC, St Paul, Minn” (1 page) 
 
Attachment 20—Claude Pilloud et al, Commentary on the 285 
  Additional Protocols of 8 June 1997 to the Geneva  
  Conventions of 12 August 1949 (1987) (4 pages) 

  
 RE 20b Prosecution filing (7 pages) 289 
 
RE 20c Defense Reply (3 pages) 297 
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3RD VOLUME OF REVIEW EXHIBITS 
 

RE 21 Defense motion to dismiss Charge I because destruction of     1 
 property of an unprivileged belligerent is not a violation 
 of the law of war 
 

 RE 21a Defense filing (3 pages-not including attachments) 1 
 

 
Attachment 1—International Covenant on Civil and  4  
  Political Rights Adopted and opened for signature, 
  ratification and accession by General Assembly 
  resolution 2200A (XXI) of 16 December 1966 entry 
  into force 23 March 1976, in accordance with 
  Article 49—Article 15 (2 pages) 
 
Attachment 2—Protocol Additional to the Geneva  6  
  Conventions of 12 August 1949, and relating to the 
  Protection of Victims of International Armed 
  Conflicts, Article 75 (3 pages) 

 
 RE 21b Prosecution filing (10 pages) 9 

 
 RE 21c Prosecution proposed findings (1 page) 19 
 
RE 22 Defense motion to dismiss because the Appointing Authority     20 

 lacks authority to appoint a military commission as he is not  
 a general court-martial convening authority 
 

 RE 22a Defense filing (4 pages-not including attachments) 20 
 

Attachment 1—Winthrop, “Military Law and Precedent”  24  
  Vol. 2, 2ND Ed., page 835 (2 pages) 

 
 Attachment 2—Attorney General James Speed, “The 26 
  Opinion of the Attorney General Affirming the Legality 
  of Using a Military Commission to Try the Conspirators” 
  (1865) (12 pages) 
 

 RE 22b Prosecution filing (6 pages) 38 
 

RE 23 Defense motion to dismiss Charge I because conspiracy is not      44 
 a valid offense under the law of war or international criminal law 
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 RE 23a Defense filing (3 pages-not including attachments) 44 
 

Attachment 1—Convention on the Prevention 47  
  and Punishment of the Crime of Genocide, Articles 1  
  and 9 (2 pages)  
 
Attachment 2—Statute of the International Tribunal for 49   
  the Former Yugoslavia (1993), Article 4 (2 pages)  
 
Attachment 3—Statute of the International Tribunal for 51 
  Rwanda (1994), Article 2 (2 pages) 
 
Attachment 4—Cassese, “International Criminal Law,” 53 
  2003, p. 191 (2 pages) 

 
 RE 23b Prosecution filing (12 pages) 55 
 
 RE 23c Defense Reply (5 pages) 67 
 
 RE 23d Prosecution proposed findings (1 page) 72 
 
RE 24 Defense motion to dismiss Charge II because attempted murder of     76 
 Members of coalition forces does not violate the law of war and  

therefore is not triable by military commission 
 

 RE 24a Defense filing (3 pages) 76 
 
 RE 24b Prosecution filing (13 pages) 79 
 
 RE 24c Defense Reply (4 pages) 92 
 
 RE 24d Prosecution proposed findings (1 page) 96 
 
RE 25 Defense motion to dismiss Charge III because aiding the enemy      97 

 is not a valid offense as the accused no allegiance to the United 
 States or her allies 
 

 RE 25a Defense filing (4 pages-not including attachments) 97 
 

Attachment 1—Australian Crimes Act of 1914, Section 24 101  
  (3 pages)  
 



 
UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS 

 
Description of Exhibit PAGE No. 
 

 13

Attachment 2—Australian Defense Force Discipline Act 1982, 104 
  Sections 15 and 16 (6 pages) 
 
Attachment 3—Australian Security Legislation Amendment 110 

(Terrorism) Act 2002, Schedule 1 (4 pages) 
 
Attachment 4—Senate Legal and Constitutional Legislation 114 
  Committee, "Estimates," 16 February 2004, Canberra, 
  Australia (3 pages) 
 
Attachment 5—Australian Crimes (Foreign Incursions and 117 

Recruitment) Act 1978, Sections 6-7 (5 pages) 
 
 RE 25b Prosecution filing (11 pages) 122 
 
 RE 25c Defense Reply (2 pages) 133 
 
 RE 25d Prosecution proposed findings (2 pages) 135 
 
RE 26 Defense motion to dismiss all charges because the Appointing      137 

 Authority excluding lower ranking military personnel from  
 the panel 
 

 RE 26a Defense filing (3 pages-not including attachments) 137 
 

Attachment 1—Memorandum from DoD General Counsel of 140  
  of 20 Dec 02 (2 pages) 
 
Attachment 2—Services nominations of commission 142 
  members (8 pages) 
 
Attachment 3—Letter from the Legal Advisor of 25 Jun 04 150 
  (3 pages) 
 
Attachment 4—Nine pages of nominated personnel (9 pages) 153 

  
 RE 26b Prosecution filing (5 pages) 162 
 
 RE 26c Defense Reply (2 pages) 167 
 
 RE 26d Prosecution power point slides used to argue the motion 169 
  (7 pages) 
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RE 27 Defense motion to exclude conduct from the charges preceding     176 

 start of international armed conflict in Afghanistan on 7 
 October 2001 
 

 RE 27a Defense filing (2 pages-not including attachments) 176 
 

Attachment 1—Geneva Convention for the Amelioration of   178  
  the Condition of the Wounded and Sick in the Armed  
  Forces in the Field, Article 2 (1 page) 

 
 RE 27b Prosecution filing (11 pages) 179 
 
 RE 27c Defense Reply (5 pages) 190 
 
RE 28 Defense motion to dismiss charges because the President lacks     195 

 authority under domestic or international law to conduct 
 commissions 
 

 RE 28a Defense filing (5 pages-not including attachments) 195 
 

Attachment 1—Neal K. Katyal and Lawrence H. Tribe,    200 
  Waging War, Deciding Guilt: Trying the Military  
  Tribunals (2002), page 1284 (2 pages) 
 
Attachment 2—International Covenant on Civil and 202 
  Political Rights, Article 14(1) (2 pages) 
 
Attachment 3—Protocol Additional to the Geneva  204 
  Conventions of 12 August 1949, and relating to the 
  Protection of Victims of International Armed Conflicts, 
  Article 75 (2 pages)  
 
Attachment 4—American Declaration on the Rights and  206 
  Duties of Man, Article XXVI (2 pages) 
 
Attachment 5—Coeme and Others v. Belgium, European 208  
  Court of Human Rights (2000), para. 98 (2 pages)   

 
 RE 28b Prosecution filing (12 pages) 210 
 
 RE 28c Defense Reply (3 pages) 222 
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RE 29 Defense motion to dismiss charges because the President limited     225 
 jurisdiction of commissions to non-citizens, which violates  
 equal protection of law 
 

 RE 29a Defense filing (8 pages-not including attachments) 225 
 

Attachment 1—Geneva Convention for the Amelioration    233 
  the Condition of the Wounded and the Sick in Armed 
  Forces in the Field, Article 49 (2 pages) 
 
Attachment 2—Jean S. Pictet (ed), Commentary - III Geneva  235 
  Convention Relative to the Treatment of Prisoners of War 
  (1960), p. 623 (2 pages) 
 
Attachment 3—International Covenant on Civil and Political 237 
  Rights, Articles 2 and 14 (3 pages) 
 
Attachment 4—David Glazier, Kangaroo Court or Competent 240 
  Tribunal? Judging the 21st Century Military Commission,  
  pages 2027 and 2030, Univ of Virginia (3 pages)  
 
Attachment 5—Legal Consequences of the Construction of  243 
  a Wall in the Occupied Palestinian Territory (Advisory 
  Opinion) [2004] International Court of Justice (3 pages) 

 
 RE 29b Prosecution filing (9 pages) 246 
 
 RE 29c Defense Reply (3 pages) 255 
 
RE 30 Defense motion to strike the word “terrorism” from Charge I     258 

 because terrorism is not an offense under the laws of war 
 

 RE 30a Defense filing (4 pages-not including attachments) 258 
 

Attachment 1—International Covenant on Civil and Political    262 
  Rights, Article 15 (2 pages) 
 
Attachment 2—Protocol Additional to the Geneva  264 
  Conventions of 12 August 1949, and relating to the  
  Protection of Victims ofInternationa1 Armed Conflicts, 
  Article 75 (3 pages) 
 
Attachment 3—Daryl A. Mundis, “Prosecuting International 267 
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  Terrorists,” Terrorism and International Law:  
  Challenges and Responses, pp. 85-95 (2003) (11 pages) 
 
Attachment 4—David Stoelting, “Military Commissions 278 
  and Terrorism,” 31 Denver Journal International 
  and Policy 427 (2003) (6 pages) 
 
Attachment 5—Rome Statute of the International Criminal 284 
  Court, Article 8 -War Crimes (5 pages) 
 
Attachment 6—U.S. State Department, “Patterns of Global 289 
  Terrorism” (2000) (2 pages) 

 
 RE 30b Prosecution filing (10 pages) 291 
 
 RE 30c Defense Reply (4 pages) 301 
 
 RE 30d Prosecution proposed findings (1 pages) 305 
 
RE 31 Defense motion to dismiss the charges because the Presiding      306 

 Officer should be more like a military judge and the rules of 
 evidence from courts-martial should be used 
 

 RE 31a Defense filing (8 pages-not including attachments) 306 
 

Attachment 1—United Nations Supplemental Rules of     314 
  Criminal Procedure for Military Commission of 
  the United Nations Command, Korea (1953) (7 pages) 

 
 RE 31b Prosecution filing (7 pages) 321 
 
RE 32 Defense objection to the structure and composition of the       328 

 commission 
 

 RE 32a Defense filing-includes same request made to Appointing 328 
 Authority, and Appointing Authority’s decision (7 pages) 

 
 RE 32b Prosecution filing (9 pages) 335 
 
RE 33 Defense request for a continuance until negotiations are completed    344 
 with the British Government  

 
 RE 33a Defense filing (4 pages) 344 



 
UNITED STATES V. DAVID M. HICKS--REVIEW EXHIBITS 

 
Description of Exhibit PAGE No. 
 

 17

 
 RE 33b Prosecution filing (3 pages) 348 
 
 RE 33c Presiding Officer denies request for continuance (1 page) 352 
 
RE 34 Defense request for a continuance until Professor Schmidt is     352 

 available to travel to Guantanamo (2 pages) 
 

 RE 34a Defense filing (2 pages-not including attachments) 351 
 

Attachment 1—Appointing Authority approval of Mr.      354 
  Schmitt of 19 July 2004 (1 page) 
 
Attachment 2—Request by Col Gunn to Appointing Authority 355 
  for Mr. Schmitt of 21 September 2004 (1 page) 
 
Attachment 3—Approval by the Appointing Authority of  357 
  5 October 2004 (1 page)  
 
Attachment 4—Email from Col Gunn to Dean of Marshall  358 
  Center of 15 October 2004 and reply from Dean to 
  Col Gunn of 20 October 2004 (2 pages) 

 
 RE 34b Prosecution filing (2 pages) 360 

 
 RE 34c Presiding Officer decision (1 page) 362 
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4TH VOLUME OF REVIEW EXHIBITS 
 
RE 35 Defense request that entire commission grant production of     1 

 Professor Bassiouni to provide testimony at Guantanamo 
 Professor Bassiouni’s affidavit is at RE 62 
 

 RE 35a Defense filing (3 pages) 1 
 

 RE 35b Prosecution filing (1 page) 4 
  

Attachment 1—CV of Mr. Bassiouni (2 pages)     5 
 

RE 36 Defense request that entire commission grant production of     7 
 Professor Schmidt to provide testimony at Guantanamo 
 [RE 40 Below has details] 
 

RE 37 Defense request that entire commission grant production of     8 
 Professor Cassese to provide testimony at Guantanamo 
 Professor Cassese’s affidavit is at RE 60 
 

 RE 37a Defense filing (4 pages) 8 
  

Attachment 1—CV of Professor Cassese (3 pages)     12 
 

 RE 37b Presiding Officer denies production of Professor Cassese  15 
  (1 page) 
 
 RE 37c Defense request that entire commission grant production of     16 

 Professor Paust to provide testimony at Guantanamo (2 pages) 
 

 RE 37d Presiding Officer denies production of Professor Paust 18 
  

Attachment 1—CV of Professor Paust (26 pages)     19 
 

RE 38 Defense request that entire commission grant production of     44 
 Professor McCormack to provide testimony at Guantanamo 
 RE 59 is Professor McCormack’s affidavit 
 

 RE 38a Defense filing (3 pages) 44 
  

Attachment 1—CV of Professor McCormack (14 pages)     47 
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 RE 38b Presiding Officer denies production of Professor   61 
  McCormack (1 page) 

 
RE 39 Defense request that entire commission grant production of     62 

 Professor Edwards to provide testimony at Guantanamo 
 Professor Edwards’ affidavit is RE 61   
 

 RE 39a Defense filing (4 pages) 62 
  

Attachment 1—CV of Professor Edwards (16 pages)     66 
 

 RE 39b Presiding Officer denies production of Professor   82 
  Edwards (1 page) 
 
RE 40 Defense request that entire commission grant production of     83 

 Professor Schmidt to provide testimony at Guantanamo 
 Professor Schmidt’s affidavit is RE 63 
 

 RE 40a Defense filing (4 pages) 83 
  

Attachment 1—CV of Professor Schmidt (2 pages)     87 
 

 RE 40b Government recommends denial of production of Professor   89 
  Schmidt (1 page) 
 
 RE 40c Presiding Officer recommends denial of production of   90 
  Professor Schmidt (1 page) 
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UNITED STATES OF AMERICA 1 DEFENSE MOTION T O  
) DISMISS CHARGE 1 OFFENSE 
) OF "DESTRUCTION OF 

v. 1 PROPERTY BY AN 
1 UNPRIVILEGED 

DAVlD M. HICKS 
j BELLIGERENT" 

1 4 October 2004 

The defense in the case of the United States v. David M. Hicks moves to strike the words and 
charges of "destruction of property by an unprivileged belligerent" (as an object of the alleged 
conspiracy) from Charge 1, and states in support of this motion: 

1. Synopsis: Charge 1 alleges, inter alia:, that Mr. Hicks conspired to destroy property (that is 
not otherwise identified) while he did not enjoy combatant immunity. Assuming arguendo that 
Mr. Hicks engaged in such conduct, it would not constitute a violation of the law of war. 
Therefore, that portion of Charge 1 fails to state an offense that can be tried by military 
commission, and must be stricken from the charges. 

2. Facts: Military Commission Instruction No. 2 @lCl2), which first defined the "offense" of 
"destruction of property by an unprivileged belligerent'' was published afrer Mr. Hicks's alleged 
charged conduct was performed, and even afler he was taken into custody by the United States. 

3. Discussion: 

A: Destruction of Property by an Unprivileged Belligerent 1s Not a War Crime 

It is not a violation of the law of war for an unprivileged combatant to destroy property. I 

Combatants are granted "immunity" from prosecution for acts such as deliberately destroying a 
building or,bridge, so long as the property is a legitimate military target. Unprivileged 
combatants, on the other hand, do not enjoy "combatant immunity," and, can be prosecuted for 
destruction of property. However, such prosecution may not be before a military commission. 
The proper forum in which to try an unprivileged combatant for destroying property is the same 
as that for other crimes against property which are not violations of the laws of war--the civilian 
criminal court of the State in which the offense occurred. 

Alleged crimes occumng in the armed conflict which do not violate the law of war are subject to 
prosecution only in the civilian criminal courts regardless of the person's status under the law of 
war as a privileged combatant, unprivileged combatant, or civilian. Thus, there is not any law of 
war or statutory basis for the crime of "deshuction of property by an unprivileged belligerent" 

' It would be a crime under the law of war for an unprivileged combatant to destroy property that the law of war 
prohibits from being destroyed: attackjng buildings dedicated lo religion, education, art, science or charitable 
purposes, historic monuments, hospitals and places where the sick and wounded are collected. However such 
actions would be triable by a military commission not because of the status of the attacker as an unprivileged 
combatant, but because the acts themselves are violations of the law of war. Charge I does not allege that Mr. Hicks 
engaged in such conduct proscribed by the law of war; conversely, the vague and canclusory allegations Charge 1 
does make with respect to the destruction of property are not found within, or chargeable or punishable under, the ,. 
law of war. 
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war or statutory basis for the crime of "destruction of property by an unprivileged belligerent" 
that is contained within the conspiracy charged in Charge 1. As a result, it must be excised from 
the illegal objects ofthe conspiracy alleged in Charge 1. 

B: Congress Has Not Made "Destruction of Property by an Unprivileged 
Blligerent" an Offense Triable by Military Commission 

The only other potential source of authority for offenses eligible for charge and trial by 
military commission is Congress: Article 21 of the Uniform Code of Military Justice (UCMJ), 
establishes military commission's jurisdiction over ". . .offense[s] that by statue or by the law 
of war may be tried by military comn~ission . . ."2 (emphasis added). It is in part h m  this 
statute that a President draws the authority to establish military commissions.' 

Yet, there are only two non-law of war offenses Congress has approved for trial by military 
commissions-Aiding the Enemy, Article 104, UCMJ and Spies, Article 106, UCUT -and 
"destruction of property by an unprivileged belligerent is not among them. Congress has never 
authorized a military commission to try civilians for "destruction of property by an unprivileged 
belligerent." Indeed, to do so would defy logic, sense, and longstanding law of war principles, 
since the appropriate forum to try individuals who lack combatant immunity for deliberately 
destroying property already exists in the form of the civilian courts. Accordingly, "desbuction of 
property by an unprivileged belligerent" as set forth in MCI No. 2, and repeated in Charge 1 
against Mr. Hicks, is not triable by military commission, thereby depriving this military 
commission of jurisdiction to try Mr. Hicks for such an offense. 

Further, such a charge would constitute an impermissible expostfacto law with respect to Mr. 
Hicks. No U.S. military commission has ever charged or tried an individual for an offense of 
"destruction of property by an unprivileged belligerent," and MCI No. 2 is without authority to 
create such an offense. Moreover, even if MCO No. 2 could manufacture such an offense, the ex 
post facfo application of the charge to Mr. Hicks would strip this commission jurisdiction to try 
andlor punish Mr. Hicks for it. 

Indeed, MCI No. 2 itself directs that this military commission can try only those offenses that 
existed under the law of war at the time of their commission: Section 3(A) of MCI No. 2 
explicitly'states that "[nlo offense is cognizable in trial by a military commission if that offense 
did not exist prior to the conduct in question."4 

In this case, MCI No. 2 was published after Mr. Hicks allegedly performed the conduct with 
-- 

10 U.S.C. 8821. 

See President's Military Order of 13 November 2001, first paragraph. Note: "sections 821 and 836 of title 10, 
United States Code" are Anicle 21 and Anicle 36 of the Uniformed Code of Military Justice, respectively. 

' In addition, international law prohibits States from charging individuals with conduct which did not constitute a 
criminal offense at the time when it was committed. Article 15(1) of the International Covenant on Civil and 
Poliiicol Rights states chat "[n] one shall be held guilty of any criminal offense on account of any act or omission 
which did not constitute a criminal offense, under nalional or international law, at the time when it was committed." 
Article 75(4)(c) ofProtocol Additional to the Geneva Conventions of12 August 1949, and relating lo the Protection 
of Victims o/lnternationol Anned Conjlicts has similar language. It states that "[nlo one shall be accused or 
convicted of a criminal offense on account o f  any act or omission which did not ~0nstiNte a criminal offense under 
the national or international law to which he was subject at the time when it was committed." 
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which he is charged, but also even after he was within the custody of the United states.' Thus, 
even under the commission's own rules as promulgated in MCT No. 2, this commission does not 
have jurisdiction over the alleged "destruction of property by an unprivileged belligerent," and 
may not try Mr. Hicks for it. Accordingly, (his commission should dismiss that portion of Charge 
1 pertaining to "destruction of property by a n  unprivileged belligerent." 

4. In making this motion, or any other motion, Mr. Hicks does not waive any ofhis objections to 
the jurisdiction, legitimacy, andlor authority of this military commission to charge, try him, 
andlor adjudicate any aspect of his conduct or detention. Nor does he waive his rights to pursue 
any and all ofhis rights and remedies in any and all appropriate forums. 

5. Evidence: 
A: The testimony of expert witnesses. 
B: Attachments 

1. International Covenant on Civil and Political Rights, Article 15. 
2. Protocol Additional to the Geneva Convenrions of 12 August 1949, and relating to 

the Protection of Victims of lnternational Armed Conflicts, Article 75. 

6. Relief Requested: The defense requests the words "destruction of property by an 
unprivileged belligerent" be struck from Charge 1. 

7. The defense requests oral argument on this motion. 
Y 

Major, U.S. Marine Corps 
Detailed Defense Counsel 

JOSHUA L. DRATEL 
Joshua L. Dratel, P.C. 
14 Wall Street 
28h Floor 
New York, New York 10005 
(212) 732-0707 
Civilian Defense Counsel for David M. Hick  

JEFFERY D. LIPPERT 
Major, U.S. Army 
Detailed Defense Counsel 

MCI No. 2 is not binding on this commission. It is merely the Depanmenl of Defense's position on the law. The 
controlling principles for this commission- with respect to what constituts a violation of the law of war - emanate 
from the law of war and any statutory authority provided by Congress. Neither provides authority for chargind 
andlor punishing Mr. Hicks for the alleged "desuuctlon ofproperty by an unprivileged belligerent." Consequent , 
any attempt to incorporate that concept into the charges against Mr. Hicks must be rejecled. RE 21 d - - 
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International Covenant on Civil and Political Rights 

Adopted and opened for signature, ratification and accession by 
General Assembly resolution 2200A (XXI) of 16 December 1966 

entry into force 23 March 1976, in accordance wlth Article 49 

Anachmenl 
z/ A- 1 t o m -  
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Article 15 

1 . No one shall be held guilty of any criminal offence on account of any act or 
omission which did not constitute a criminal offence, under national or international 
law, at the time when i t  was committed. Nor shall a heavier penalty be imposed than 
the one that was applicable at  the time when the criminal offence was committed. If, 
subsequent to the commission of the offence, provision is made by law for the 
imposition of the lighter penalty, the offender shall benefit thereby. 

2. Nothing in this article shall prejudice the trial and punishment of any person for 
any act or omission which, at the time when it was committed, was criminal 
according to the general principles of law recognized by the community of nations. 
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f u l l t e x t  

< << 
Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the 

Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977. 
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Art 75. Fundamental guarantees 

1. In so far as they are affected by a situation referred to in Article 1 of this Protocol, 
persons who are in the power of a Party to the conflict and who do not benefit from more 
favourable treatment under the Conventions or under this Protocol shall be treated 
humanely in all circumstances and shall enjoy, as a minimum, the protection provided by 
this Article without any adverse distinction based upon race, colour, sex, language, 
religion or belief, political or other opinion, national or social origin, wealth, birth or other 
status, or on any other similar criteria. Each Party shall respect the person, honour, 
convictions and religious practices of all such persons. 

2. The following acts are and shall remain prohibited at any time and in any place 
whatsoever, whether committed by civilian or by military agents: 
(a) violence to the life, health, or physical or mental well-being of persons, in particular: 
(i) murder; 
(ii) torture of all kinds, whether physical or mental; 
(iii) corporal punishment; and 
(iv) mutilation; 

(b) outrages upon personal dignity, in particular humiliating and degrading treatment, 
enforced prostitution and any form of indecent assault; 
(c) the taking of hostages: 
(d) collective punishments; and 
(e) threats to commit any of the foregoing acts. 

3. Any person arrested, detained or interned for actions related to the armed conflict shall 
be informed promptly, in a language he understands, of the reasons why these measures 
have been taken. Except in cases of arrest or detention for penal offences, such persons 
shall be released with the minimum delay possible and in any event as soon as the 
circumstances justifying the arrest, detention or internment have ceased to exist. 

4. No sentence may be passed and no penalty may be executed on a person found guilty 
of a penal offence related to the armed conflict except pursuant to a conviction 
pronounced by an impartial and regularly constituted court respecting the generally 
recognized principles of regular judicial procedure, which include the following: 
(a) the procedure shall provide for an accused to be informed without delay of the 
particulars of the offence alleged against him and shall afford the accused before and 
during his trial all necessary rights and means of defence; 
(b) no one shall be convicted of an offence except on the basis of individual penal 
responsibility: 
(c) no one shall be accused or convicted of a criminal offence on account or any act or 
omission which did not constitute a criminal offence under the national or international 
law to which he was subject at the time when it was committed: nor shall a heavier 
penalty be imposed than that which was applicable at the time when the criminal offence 
was committed; if, afler the commission of the offence, provision is made by law for the 
imposition of a lighter penalty, the offender shall benefit thereby; 
(d) anyone charged with an offence is presumed innocent until proved guilty according to 
law; 
( e )  anyone charged with an offence shall have the right to be tried in his presence; 
(f) no one shall be compelled to testify against himself or to confess guilt; 
(g) anyone charged with an offence shall have the right to examine, or h ve examined 3- Attachment t o  RE 21 4 
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the witnesses against him and to obtain the attendance and examination of witnesses on 
his behalf under the same conditions as witnesses against him: 
(h) no one shall be prosecuted or punished by the same Party for an offence in respect of 
which a final judgement acquitting or convicting that person has been previously 
pronounced under the same law and judicial procedure; 
(i) anyone prosecuted for an offence shall have the right to have the judgement 
pronounced publicly; and 
(i) a convicted person shall be advised on conviction or his judicial and other remedies 
and of the time-limits within which they may be exercised. 

5. Women whose liberty has been restricted for reasons related to the armed conflict 
shall be held in quarters separated from men's quarters. They shall be under the 
immediate supervision of women. Nevertheless, in cases where families are detained or 
interned, they shall, whenever possible, be held in the same place and accommodated 
as family units. 

6. Persons who are arrested, detained or interned for reasons related to the armed 
conflict shall enjoy the protection provided by this Article until their final release, 
repatriation or re-establishment, even afler the end of the armed conflict. 

7. In order to avoid any doubt concerning the prosecution and trial of persons accused of 
war crimes or crimes against humanity, the following principles shall apply: 
(a) persons who are accused or such crimes should be submitted for the purpose of 
prosecution and trial in accordance with the applicable rules of international law; and 
(b) any such persons who do not benefit from more favowrable treatment under the 
Conventions or this Protocol shall be accorded the treatment provided by this Article, 
whether or not the crimes of which they are accused constitute grave breaches of the 
Conventions or of this Protocol. 

8. No provision of this Article may be construed as limiting or infringing any other more 
favourable provision granting greater protection, under any applicable rules of 
international law. to persons covered by paragraph 1 

Attachment a ,ORE- ZIA- 
Page 

Page 8 of 362



PROSECUTION RESPONSE TO 
UNITED STATES OF AMERICA ) DEFENSE MOTION 

) TO DISMISS CHARGE 1 OFFENSE 
) OF "DESTRUCTION OF PROPERTY 

v. 1 BY AN UNPRIVILEGED 
1 BELLIGERENT 
1 

DAVID M. HICKS ) 18 October 2004 

1 

I. Timeliness. This response is being filed within the timeline established by the 
Presiding Officer. 

2. Position on Motion. The Defense motion to dismiss that portion of Charge 1 
(Conspiracy) relating to Destruction of Property by an Unprivileged Belligerent should 
be denied. 

a. As the United States Supreme Court succinctly stated in Hamdi v. ~ u m s f e l d ' :  

On September 11, 2001, the al Qaida terrorist network used hijacked 
commercial airliners to attack prominent targets in the United States. 
Approximately 3,000 people were killed in those attacks. One week 
later, in response to these 'acts of treacherous violence,' Congress passed 
a resolution authorizing the President to 'use all necessaty and 
appropriate force against those nations, organizations or persons, in order 
to prevent any future acts of international terrorism against the United 
States by such nations, organizations or persons.' Authorization for Use 
of Military Force ('the AIJMF'), 115 Stat 224. Soon thereafter, the 
President ordered United Stated Armed Forces to Afghanistan, with a 
mission to subdue al Qaeda and quell the Taliban regime that was known 
to support it.2 

b. Subsequent to the AUMF, the President issued his Military Order of 
November 13, 2001 ("Detention, Treatment, and Trial of Certain Non-Citizens in the 
War Against  errori ism").^ In doing so, the President expressly relied on "the authority 
vested in me . . . as Commander in Chief of the Armed Forces of the United States by the 
Constitution and the laws of the United States of America, including the [AUMF] and 
section 821 and 836 of title 10, United States   ode."^ 

' 124 S.Ct. 2633 (2004) 
id. at 2635. 
' 66 Fed. Reg. 222 (November 16,2001) 

Sections 821 and 836 are, respectively, Articles 21 and 36 of the Uniform Code of Militav Justice 
("UCMJ"). These sections provide, in relevant part: 

Art. 21. Jurisdiction of courts-martial not exclusive 

Review Exhibit 21-8 
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c. In his Order, the President found, inter alia, "To protect the United States and 
its citizens, and for the effective conduct of military operations and prevention of terrorist 
attacks, it is necessary for individuals subject to this order. . . to be detained, and, when 
tried, to be tried for violations of the laws of war and other applicable laws by military 
tribuna~s."~ The President ordered, "Any individual subject to this order shall, when 
tried, be tried by military commission for any and all offenses triable by military 
commission that such individual is alleged to have committed . . . ."6 He directed the 
Secretary of Defense to "issue such orders and regulations . . . as may be necessary to 
cany out" this Order.' 

d. Pursuant to this directive by the President, the Secretary of Defense on March 
21,200 1, issued Department of Defense Military Commission Order (MCO) No. 1 
establishing jurisdiction over persons (those subject to the President's Military Order and 
alleged to have committed an offense in a charge that has been referred to the 
Commission by the Appointing ~uthority)' and over offenses (violations of the laws of 
war and all other offenses triable by military commission)! The Secretary directed the 
Department of Defense General Counsel to "issue such instructions consistent with the 
President's Military Order and this Order as the General Counsel deems necessary to 
facilitate the conduct of proceedings by such Commissions . . . ."I0 

e. The General Counsel did so, issuing a series of Military Commission 
Instructions (MCIs), including MCI No. 2: Crimes and Elements for Trial by Military 
Commission. 

f. On June 9,2004, the Appointing Authority approved charges against the 
Accused, including, inter alia, Conspiracy to Commit the Offense of Destruction of 
Property by an Unprivileged Belligerent. Destruction of Property by an Unprivileged 

The provisions of this chapter conferring jurisdiction upon courts-martial do not deprive military 
commissions, provost courts, or other military tribunals of concurrent jurisdiction with respect to offenders 
or offenses that by statute or by the law of war may be hied by military commissions, provost courts, or 
other military tribunals. 

Art. 36. President may prescribe rules 

(a) Pretrial, trial, and post-trial procedures, including modes of proof, for cases arising under this 
chapter triable in courts-martial, military commission and other rnilitav tribunals . . . may be 
prescribed by the President by regulations which shall, so far as he considers practicable, 
apply the principles of law and the rules of evidence generally recognized in the trial of 
criminal cases in the United States district courts, but which may not be contrary to or 
inconsistent with this chapter. 

(b) All rules and regulations made under this article shall be uniform insofar as practicable. 

* id., Section l (e) 
td., Section 2(a) 
' Id., Section 2(b) 

MCO NO. I ,  para. 3(A) 
Id., paragraph 3(B) 

' O  Id., paragraph 8(A) 
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Belligerent is an enumerated offense under MCI No. 2," and Conspiracy is an 
enumerated form of liabilitylrelated offense.I2 On June 25, 2004, the Appointing 
Authority referred these charges to this Military Commission for trial. 

4. Legal Authoritv Cited 

a. President's Military Order ofNovember 13,2001 ("Detention, Treatment, and 

Trial of Certain Non-Citizens in the War Against Terrorism"). 

b. Military Commission Order No. 1. 

c. Military Commission Instruction No. 2. 

d. Department of the Army Field Manual 27-10, July 1956. 

e. 10 U.S. Code $9 821, 836 (Articles 21, 36, Uniform Code of Military Justice). 

f. Hamdi v. Rumsfeld, 124 S.Ct. 2633, 2639 (2004) 

g. Johnson v. Eisentrager, 339 U.S. 763,771 (1950). 

h. Ex Parte Quirin et al, 317 U.S. 1 (1942). 

i. Talbot v. Janson, 3 U.S. 133 (1795). 

j. Colepaugh v. Looney, 235 F.2d 429 (10" Cir. 1956), cert. denied 352 U.S. 

1014 (1957). 

k. Padilla v. Bush, 233 F.Supp.2d 564, 592 (S.D.N.Y 2002). 

1. United States v Lindh, 212 F.Supp.2d 541, 553 (E.D.V.A. 2002). 

m. Convention With Respect: to the Laws and Customs of War on Land (Hague, 

11) Annex to the Convention, 29 July 1899. 

n. Hague Convention of 1907, Convention With Respect to the Laws and 

Customs of War on Land (Hague IV). 

o. Geneva Convention Relative to the Protection of Civilian Persons in Time of 

War,lZ August 1949. 

p. Geneva Convention for the Amelioration of the Condition of the Wounded 

and Sick of Armies in the Field, 12 August 1949. 

" MCI No. 2, para. 6(B)(3) and (4) 
" Id., para. 6(C)(6) and (7) 

Review Exhibit 21-8 
Page 3 of 10 

Page 11 of 362



q. Geneva Convention for the Amelioration of the Condition of Wounded, Sick 

and Shipwrecked Members of Armed Forces at Sea, 12 August 1949 

r. Geneva Convention Relative to the Treatment of Prisoners of War, 12 August 

1949. 

s. Charter of the International Military Tribunal, the Trial of German Major War 

Criminals: Proceedings of the International Military Tribunal sitting at 

Nuremberg Germany. 

t. International Tribunal for the Prosecution of Persons Responsible for Serious 

Violations of International Humanitarian Law Committed in the Territory of 

the Former Yugoslavia since 1991. 

u. Statute of the International Tribunal for Rwanda, 33 I.L.M. (1994), 

v. Rome Statute of the International Criminal Court, 37 I.L.M. (1994) 

w. Adam Roberts & Richard, Documents on the Laws of War (3d ed. 2002). 

x. Roger S. Clark, The Mental Element in International Criminal Law: The 

Rome Statute of the International Criminal Court and the Elemer~is of 

Offences, 12 Crim. L.F. 291 (2001). 

y. Winthrop, Militay Law and Precedents (2d Ed. 1920) 

z. Lieber's Code, General Order No. 100 War Department, April 24, 1863 

5. Discussion 

a. Military Commission Instruction No. 2 is a Valid. Binding Instruction 

(1) Execution of the war against a1 Qaida and the Taliban is within the 
exclusive province of the President of the United States pursuant to his powers as 
Executive and Commander in Chief under Article I1 of the United States ~onstitution.'~ 
The Congress, in passing the AUMF of 2001, expressly authorized the President to use 
"all necessary and appropriate force" against "nations, organizations, or persons he 
determines planned, authorized, committed or aided the terrorist attacks that occurred on 
September 11,2001 ,"I4 and it is the President's duty to carry out this war. 

" Ex Parte Quirin, 3 17 U.S. l ,26  (1942) "The Constitution confers on the President the 'executive 
Power', Art 11, cl. 1, and imposes on him the duty to 'take Care that the Law be faithfully executed.' Art. 11, 
3. It makes him the Commander in Chief of the Army and Navy, Art. II,2, cl. I, and empowers him to 
appoint and commission officers of the United States. Art. 11, 3, cl. 1. 
" Public L. No. 107-40, 1 IS Stat. 224 (2001) 
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(2) As a plurality of the Supreme Court just months ago held, "The 
capture and detention of lawful combatants and the capture, detention, and trial of 
unlawful combatants, by 'universal agreement and practice,' are 'important incident[s] of 
war."'15 Furthermore, Congress, in enacting Articles 21 and 36 of the Uniform Code of 
Military ~us t i ce , '~  expressly recognized the President's authority to use and to prescribe 
rules regarding military commissions. Thus, the President's Military Order is a 
legitimate, recognized exercise of his Constitutional authority as Commander in Chief. 

(3) As commissions are recognized to be the Executive Branch's 
prerogative, it has been left to the Executive to determine appropriate guidelines for the 
conduct of military commissions. "[Slurely since Exparte Quirin,. . . there can be no 
doubt of the constitutional and legislative power of the president, as Commander in Chief 
of the armed forces, to invoke the law of war by appropriate proclamation; to define 
within constitutional limitations the various offenses against the law of war; and to 
establish military commissions with jurisdiction to try all persons charged with defined 
violations."'' 

(4) The Executive has issued his guidance with respect to the present 
military commissions in his Military Order. The Order directs that individuals subject to 
trial under the Order shall receive a "full and fair trial,"'8 and delegates the authority to 
promulgate further orders or regulations necessary to implement military commissions to 
the Secretary of ~ e f e n s e . ' ~  The Secretary of Defense further delegated the authority to 
issue regulations and instructions to the Department of Defense General ~ounse l . ' ~  It is 
pursuant to this authority that the Department of Defense General Counsel issued, among 
other instructions, MCI No. 2. This instruction is "declarative of existing lawv2' and 
details a number of offenses that "derive from the law of armed conflict."" 

" Hamdi v. Rumsfeld, 124 S.Ct. 2633, 2639 (2004), citing Exparte Quirin, 317 US., at 28 (emphasis 
added). See also, Johnson v. Eisenhnger, 339 U.S. 763,771 (1950). 
16 10 U.S.C. $5 821,836 (1994). Congress takes notice of the law of war in this manner: "The provisions 
of this chapter conferring jurisdiction upon courts-martial do not deprive military commissions, provost 
courts, or other military tribunals of concurrent jurisdiction with respect to offenders or offenses that by 
statute or by the law ofwar may be ttied by military commissions, provost courts, or other military 
tribunals." -[emphasis-added] 
" Colepaugh 1,. Looney, 235 F.2d 429 (loh Cir. 1956), cert, denied 352 U.S. 1014 (1957) 
'' PMO, Section 4(c)(2). 
l 9  I d ,  Section 6(a). 
20 Pursuant to DoD MCO No. I, Section 7. Regulalions A. Supplementary Regulations and lnstruclions: 
The Appointing Authority shall, subject to approval of the General Counsel of the Department of Defense 
if the Appointing Authority is not the Secretary of Defense, publish such further regulations consistent with 
the President's Military Order and this Order as are necessary or appropriate for the conduct of proceedings 
by Commissions under the President's Military Order. The General Counsel shall issue such instructions 
consistent with the President's military order and this Order as the General Counsel deems necessary to 
facilitate the conduct of proceedings by such Commissions, including those governing the establishment of 
Commission-related offices and performance evaluation and reporting relationships. 

Para. 3(A), MCI No. 2. 
22 Id. 
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This declarative instruction, which has a direct lineage to the President's 

authority to regulate the conduct of armed conflict, expressly lists Destruction of Property 

by an Unprivileged Belligerent as an offense having the following elements: 

(a) The accused destroyed property; 

(b) The property belonged to another person, and the destruction 

was without that person's consent; 

(c) The accused intended to destroy such property; 

(d) The accused did not enjoy combatant immunity; and 

(e) The destruction took place in the context of and was associated 

with armed conflict.23 

(8) Conspiracy also is enumerated as an offense having the following 

elements: 

(a) The accused entered into an agreement with one or more 

persons to commit one or more substantive offenses triable by military commission or 

otherwise joined an enterprise of persons who shared a common criminal purpose that 

involved, at least in part, the commission or intended commission of one or more 

substantive offenses triable by military commission; 

(b) The accused knew the unlawful purpose of the agreement or 

the common criminal purpose of the enterprise and joined in it willfully, that is, with the 

intent to further the unlawful purpose; and 

(c) One of the conspirators or enterprise members, during the 

existence of the agreement, knowing committed an overt act in order to accomplish some 

objective or purpose of the agreement or enterpri~e.'~ 

b. MCI No. 2 Accurately Declares Destruction of Property by an Unprivileged 
Belligerent as a Crime under the Law of Armed Conflict 

(1) MCI No. 2 does not create new law; it is declarative of law that 
previously existed under the Law of Armed Conflict. Destruction of Property by an 
Unprivileged Belligerent and other acts of belligerency by an unprivileged belligerent 

Id., para. 6(B)(4). 
24 Id., para. 6(C)(6). 
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were crimes triable by military commission long before the Accused's charged activity. 

(2) The Law of Armed Conflict does not create offenses that would 
otherwise not constitute criminal conduct. Rather, it recognizes that certain conduct that 
is otherwise criminal should not be excused by a state of war. As detailed further below, 
the Law of Armed Conflict recognizes that a lawful combatant, acting in consonance with 
the Law of Armed Conflict, has a legal justification for certain acts that would otherwise 
subject him to prosecution (e.g., willfully killing or attempting to kill certain categories of 
other human beings, such as other combatants, or destroying property). Conversely, the 
Law of Armed Conflict recognizes that a person who is not a lawful combatant acting in 
consonance with the Law of Armed Conflict does not enjoy this legal justification and 
may be prosecuted for his acts of belligerency. 

(3) Destruction of Property 

(a) The Defense acknowledges, and we agree, that destruction of 
property is an offense for which an unprivileged belligerent may be prosecuted. 
However, the Defense contends that this is a domestic offense, triable in a domestic 
court, not a violation of international law triable by military commission. This assertion 
is without merit. 

(b) Unlawful destruction of property has long been condemned by 
international law. The Geneva Conventions of 1949 list as "grave breaches" "extensive 
destruction and appropriation of property, not justified by military necessity and carried 
out unlawfully and wantonly."25 Moreover, FM 27-10 states, "In addition to the 'grave 
breaches' of the Geneva Conventions of 1949, the following acts are representative of 
violations of the law of war ('war crimes'): . . . j. Pillage or purposeless destru~tion."~~ 
ICTY, ICTR, and the ICC all recognize destruction of property in one form or another as 
a violation of international law.27 

(c) Furthermore, status of the perpetrator can be just as 
determinative as status of the property destroyed regarding whether destruction of 
property constitutes a crime under international law. The Rome Statute, for instance, lists 
as a "serious violation" "[dlestroying or seizing the enemy's property unless such 
destruction or seizure be imperatively demanded by the necessities of war."** 

(4) Acts of Belligerency bv an Unprivileged Belligerent 

(a) Individuals "who take up arms and commit hostile acts without 

Is Geneva Convention for the Amelioration of the Condition of the Wounded and Sick ofArmies in the Field 
of I2 August 1949 (T.I.A.S. 23362). Article 50; Geneva Convention for the Amelioration of the Condition of 
Wounded, Sick and Shipwrecked Members ofArmed Forces at Sea of I2 August 1949 (T.I.A.S. 3364), 
Article 51; Geneva Conve~~tion Relative to the Protection of Civilian Persons in Time of War of I2 August 
1949 (T.I.A.S. 3365) f"Genevo IV''), Article 147. 
I6 FM 27-10, para. 504. 
'' ICTY Statute, Art. 2(d), 3(d) and 3(e); ICTR Statute, Art. 4(f); Rome Statute, Art. B(a)(iv), 8(b)(ii), 
8@)(iv), 8@)(xiii), and S(b)(xvi). 
28 Rome Statute, Art. 8@)(xiii). 
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having complied with the conditions pre-scribed by the laws of war for recognition as 
belligerents are, when captured by the injured party, not entitled to be treated as prisoners 
of war and may be tried and sentenced to execution or imprisonment." Field Manual No. 
27-10, Article 80, 18 July 1956 (citation omitted). See also, id., Articles 81, 82. 
Historically, those caught committing acts of belligerency who do not qualify as such, 
sometimes termed "unlawful combatants" or "unprivileged belligerents," have been 
treated harshly.29 

(b) The recognition that unlawful combatancy violates the law of 
nations dates far back in our Nation's history. In a 1795 concurring opinion, Justice 
Iredell noted that "hostility committed without public authority" is "not merely an 
offence against the nation of the individual committing the injury, but also against the 
law of nations . . . ." Talbot v. Janson, 3 U.S. 133 (1795)(Iredell, concurring)(emphasis 
added). 

(c) Colonel Winthrop, in his famed Military Law and Precedents 
noted: 

Irregular armed bodies or persons not forming part of the organized forces of a 
belligerent, or operating under the orders of its established commanders, are not 
in general recognized as legitimate troops or entitled, when taken, to be treated as 
prisoners of war, but may upon capture be summarily punished even with death. 

Winthrop, Military Law and Precedents, 783 (1895,2d Ed. 1920). During the Civil War, 
military commissions were used frequently to try and punish unlawful combatants, 
typically for "Violation of the laws of war." Id. at 784. Many were sentenced to death. 
Id. at 784. footnote 57. 

(d) Lieber's Code, General Order No. 100 War Department, April 
24, 1863, recognized the distinction between lawful and unlawful combatant as well. 
Under Article 57, "So soon as a man is armed by a sovereign government, and takes the 
soldier's oath of fidelity, he is a belligerent; his killing, wounding, or other warlike acts 
are not individual crimes or offenses." Article 82, on the other hand, states that those 
who "commit hostilities, whether by fighting, or inroads for destruction or plunder, or by 
raids of any kind, without commission, without being part and portion of the organized 
hostile army . . . shall be treated summarily as highway robbers or pirates." Id. 

(e) The United States Supreme Court has specifically upheld the 
jurisdiction of military commissions to try unlawful combatants: 

By universal agreement and practice the law of war draws a distinction between 
those who are lawful and unlawful combatants. Lawhl combatants are subject to 
capture and detention as prisoners of war by opposing military forces. Unlawful 

l9 In fact, summary execution of unlawful combatant was not uncommon. See, e.g.. United States v. List 
("Hostage Case"), I I Trials of War Criminal 1223 (GPO 1950)(indichnent charged Accused had illegally 
designated captured individuals as "partisans" and executed them. Accused acquitted on this charge 
because Government had failed to prove beyond a reasonable doubt that the captured individuals were, in 
fact, lawful combatants). 
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combatants are likewise subject to capture and detention, but in addition they 
are subject to trial and punishment by military tribunals for acts which 
render their belligerency unlawful. 

Ex Parte Quirin, 317 U.S. 1 (1942)(emphasis added). A plurality of the Supreme Court 
recently reaffirmed this holding. Hamdi v. Rumsfeld, 124 S.Ct. 2633 (2004)("The 
capture and detention of lawful combatants and the capture, detention, and trial of 
unlawful combatants, by 'universal agreement and practice,' are 'important incidents of 
war'") 

(!I Oualilicat~on for Lawful Belligerent Status. 'The standard for 
who qual~fies as a pnv~lcged belligerent has changed through thc years. IJndcr modem 
international standards, to qualify as belligerents, an army, militia or volunteer corps 
must fulfill the following conditions: 

(i) Be commanded by a person responsible for his 
subordinates; 

(ii) Have a fixed distinctive emblem recognized at a 
distance; 

(iii) Carry arms openly; and 

(iv) Conduct their operations in accordance with the laws 
and customs of war. 

Convention With Respect to the Laws and Customs of War on Land (Hague IV), 18 
October 1907, Chapter I ,  art.1, 32 Stat. 1803 

(g) Furthermore, the inhabitants of a territory which has not been 
occupied, who, on the approach of the enemy, spontaneously take up arms to resist the 
invading troops without having bad time to organize themselves in accordance with 
Article 1, shall also be regarded as belligerents, but only ifthey curry arms openly and (f 
they respect the laws and customs of war. Id. 

(h) Therefore, if an individual does not qualify as a belligerent, 
either due to his failure to abide by the first three above-enumerated requirements, or 
because the operations that he conducts are not in accordance with the laws and customs 
of war, then the laws and rights of war need not be applied to that individual under 
existing international law, and he may be tried by military commission for the acts which 
render his belligerency unlawful. Quirin, 317 U.S. at 31. 

(i) Under the Law of Armed Conflict, only a lawful combatant 
enjoys "combatant immunity" or "belligerent privilege" for the lawful conduct of 
hostilities during armed conflict. See Padilla v. Bush, 233 F.Supp. 2d 564,592 (S.D.N.Y 
2002). Lawful combatants may be held as prisoners of war, but are immune from 
criminal prosecution by their captors for belligerent acts that do not constitute war 
crimes. Id. at 592, citing United States v. Lindh, 212 F.Supp. 2d 541, 553 (E.D.V.A. 
2002). The entire body of law stands for a simple proposition: those considered "lawful 
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combatants" under the law cannot be prosecuted for belligerent acts if they abide by the 
law of armed conflict. Conversely, those who either do not meet the definition of lawhl 
combatant - "unlawful combatants" -- or who meet the definition but do not abide by the 
law of amed conflict may be prosecuted by military commission. MCI No. 2 correctly 
states this proposition, and even provides thr added protection that the Accused enjoys a 
presumption that he is a lawful combatant, and the Prosecution must prove beyond a 
reasonable doubt that he did not enjoy combatant immunity during his acts of 
belligerency in order to convict him of this offense. 

(5) The principles and precedent of international law fully support the 
declaration under MCI No. 2 that Destruction of Property by an Unprivileged Belligerent 
states an offense and is triable by military commission. Accordingly, the Defense's 
Motion to Dismiss should be denied. 

6. Attached Files. None. 

7. Oral Argument. If the Defense is granted oral argument, the Prosecution requests the 
opportunity to respond. 

8. WitnessesIEvidence. As the Defense's Motion is purely a legal one, no witnesses or 
evidence are required. 

KURT J. BRUBAKER 
Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 
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UNITED STATES OF AMERICA 

v. 

DAVID M. HICKS 

PROPOSED ESSENTIAL FINDINGS 
DEFENSE MOTION TO STRIKE 

DESTRUCTION OF PROPERTY BY 
AN UNPRIVILEGED BELLIGERENT 

(D9) 

The Prosecution submits the following proposed essential findings in relation to the 
above-referenced motion: 

1. The General Counsel of the Department of Defense used his properly delegated 
authority pursuant to section 7A of Military Commission Order No. 1 and issued 
Military Instruction (MCI) No. 2. 

2. MCI No. 2 establishes crimes and elements that are intended for use by this 
Military Commission. 

3. The crimes and elements listed in MCI No. 2 are derived fiom the law of armed 
conflict, which is also commonly referred to as the law of war. 

4. The crime of "Destruction of Property by an Unprivileged Belligerent" is 
delineated in section 6C of MC:I No. 2 in the section titled "Other Forms of 
Liability and Related Offenses." 

5. Criminal liability for conduct constituting destruction of property by an 
unprivileged belligerent is rooted in the law of armed conflict and is triable by 
military commission. Based on the requirement to apply and act consistently with 
commission law, and finding that there is nothing in the elements of murder by an 
unprivileged belligerent delineated in MCI No. 2 or in Charge 2 of the charge 
sheet to be inconsistent with the law of armed conflict, the motion to dismiss 
Charge 1 is denied. 

Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 
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) 
UNITED STATES OF AMERICA 1 

) DEFENSE MOTION T O  
) DISMISS ALL CHARGES AS 

v. ) THE COMMISSION IS 
) IMPROPERLY CONSTITUTED: 
) APPOINTING AUTHORITY 

DAVID M. HICKS ) LACKS THE POWER T O  
) APPOINT A MILITARY 

COMMISSION 

4 October 2004 

The defense in the case of the United States v. David M. Hichmoves for dismissal of all charges 
against Mr. Hicks on the ground that the military commission has been improperly constituted by 
a person without the power to exercise military jurisdiction, and states in support of this motion: 

1. Synopsis: Military jurisdiction can be exercised only by persons authorized under the laws of 
war and the Uniformed Code of Military Justice. The power to exercise military jurisdiction is 
limited to those commanders authorized to convene general courts-martial. The Appointing 
Authority is not so empowered, and therefore lacks the capacity to appoint a military 
commission. 

2. Facts: The Appointing Authoiity is a civilian Department of Defense employee who is not 
empowered to convene general courts-martial or command military forces in battle. 

3. Discussion: The Appointing Authority, Mr. John ~ l t e n b u r ~ , '  lacks the power to exercise 
military jurisdiction in any form, including the appointment of a military commission. MI. 
Altenburg is not a commissioned officer; nor does he possess general court-martial convening 
power, a prerequisite to the proper exercise of military jurisdiction. 

The power to appoint military commissions is derived from the power to exercise 
military jurisdiction, specifically, the power to convene a general courts-martial. Military 
jurisdiction is exercised in military law, martial law, military govemment or "with the respect to 
offenses against the law of war."2 Military commissions have been the forum used to exercise 
military jurisdiction with "respect to offenses against the laws of war."' 

' Mr. Altenhurg is a retired Army officer who is currently employed by the Depamnent of Defense, in a civilian 
capacity, as the Appointing Authority for the Office of Military Commissions. 

Manual for Courts-Martial, 2004. Pan 1 Preamble, "2. Exercise of mililary jurisdiction": 
(a) Kinds. Military jurisdiction is exercised by: 

1. A government in the exercise of that branch of the municipal law which regulates its military 
establishment. (Military law). 

2. A govemmmt temporarily governing the civil population withio its territory or a ponion of its territory 
through its military forces as necessity may require. (Martial law). 

3 .  A belligerent occupying enemy territory. (Military govemment). 
4. A government with respect to offenses against the law of war. 

Manual for Courts-Martial, 2004 Pan I Preamble, "2. Exercise of military jurisdiction," (a)(4). 
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Winthrop, in his treatise on "Military Law and Precedent," describes the limits on the 
power to appoint military commissions: "[iln the absence of any statute prescribing by whom 
military commissions shall be constituted, they have been constituted in practice by the same 
commanders as are empowered by Arts. 72 and 73 to order general courts-martial, to wit, 
commanders of departments, armies, divisions, and separate brigades. The President, as 
Commander-in-chief, may of course assemble military commissions as he may assemble courts- 
martial." 

While more than fifty years have passed since the last use of military commissions, those 
most recent militiuy commissions were appointed under the authority of military officials also 
empowered to convene general courts-rna~tial.~ For instance, in 1942, President Roosevelt 
personally appointed the military commission to try eight Nazi ~aboteurs.~ In 1945, two other c mans who had come ashore the United States by submarine were tried before a military 
commission convened by the Commanding General, Second Service Command? 

Likewise, military commissions used abroad during World War 11 were also convened by 
military commanders. The military commission that was the subject of review in Johnson v. 
~isentma~er: was appointed by the United States Commanding General at Nanking, China, who 
was also empowered to convene general courts-martial under the then-current Articles of War. 
This authority was properly delegated to them by the Joint Chiefs of Staff of the United States 
through the Commanding General, United States Forces, China Theatre.9 

In In Re ~arnoshita," the Supreme Court addressed the issue of military commission 
jurisdiction, and specifically noted that a military commission has jurisdiction over law of war 
violations only when the commission is "created by appropriate military command."" The Court 
explained in Yamashifa that General Styer, Commander of the United States Armed Forces, 
Western Pacific, was a competent authority to appoint the commission to try General Yamashita 
because he was the military commander over the area where the alleged offenses occurred. 
Relying on the principles enunciated by Winthrop, the Supreme Court explained that "[tlhe 
congressional recognition of military wmmissions and its sanction of their use in trying offenses 
against the law of war to which we have referred, sanctioned their creation by military command 
in conformity to long-established American precedents. Such a commission may be created by 

Winthrop, "Military Law and Precedent," Vo1.2. Ed. (1986) page 835. 

' All Military tribunals set up under the power of a supreme allied commander, which exercised military jurisdiction 
under an occupation theory distinct from purely United Stales controlled military commissions, have also been 
ordered by a military officer authorized to convene general courts-martial. See Hiroia v. M d r l h u r ,  338 U.S. 197 
(1948). 

6SeeE*parfe Quirin, 317 U.S. 1 (1942). 

7 See Colepough v. Looney, 235 F.2d 429 (10' Cir, 1956). 

339 U.S. 763 (1950). 

' Id. at 766. 

lo 327 U.S. 1 (1946). 

I' Id. at 7. 
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any field commander or by any commander competent to appoint a general court-martial, as was 
General Styer, who had been vested with the power by order of the   resident."'^ 

The authority to appoint a military commission flows from the military authority to 
command and convene general courts-martial, as well as from being the military commander of a 
geographical area in which a state of war or occupancy is ongoing. As Attorney General James 
Speed, who served in that post at the conclusion of the U.S. Civil War, explained, "[tlhe 
commander of an army in time of war has the same power to organize military tribunals and 
execute their judgments that he has to set his squadrons in the field and fight battles. His 
authority in each case is from the laws and usages of war."13 

Here, the Appointing Authority does not qualify as a legitimate delegee. Article 22, 
Uniform Code of Military Justice, provides who may convene general courts-martial, 
specifically empowering the President, Secretary of Defense, Service Secretaries and various 
Commanding Officers. The exercise of military jurisdiction is a military function instilled in 
military commissioned officers of command. The President, in his role as commander-in-chief, 
has the power to exercise military jurisdiction as codified by Congress in Amcle 22, Unified 
Code of Military Justice, and the law of war. 

The President's Military Order of 13 November 2001 directs the Secretary of Defense to 
issue such orders and regulations to cany out military commissions. The President's Military 
Order specifically states that the Secretary of Defense will issue orders appointing one or more 
military c~mmissions.'~ As the Secretary of Defense is authorized to convene general courts- 
martial, such action is permissible. Yet, this commission has not been appointed by the Secretary 
of Defense. Instead, this commission has been appointed by a federal civilian employee who is 
neither a commanding officer nor a commissioned officer. Thus, Mr. Altenbwg lacks the 
requisite authority under the law of war to fight battles or organize military tribunals. 

Consequently, the Appointing Authority lacks the power to exercise military jurisdiction. 
Therefore, the military commission is improperly constituted, and the charges must be dismissed. 

4. In making this motion, or any other motion, Mr. Hicks does not waive any of his objections to 
the jurisdiction, legitimacy, andlor authority of this military commission to charge, try him, 
andlor adjudicate any aspect of his conduct or detention. Nor does he waive his rights to pursue 
any and all of his rights and remedies in any and all appropriate forums. 

5. Evidence: 

A: The testimony of Jordan Paust. 

Id. at 10. 

" Attorney General lames Speed, "The Opinion of the Attorney General Affirming the Legality of Using a Military 
Commission to Try the Conspirators!' Attorney General's Office, Washington, July 1865. 

I4  Section 4@) "Authority of the Secretary of Defense Regarding Trials of Individuals Subject to this Order." 
(b) As a military function and in light of the findings in Section 1 .  including subsection (f), thereof, the Secretary 

of Defense shall issue such orders and regulations, including orders for the appointment of one or more 
military commirsions, as may be necessary IO carry out subsection (a) o f  this section. 
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B: Attachments 
1. Winthrop, "Military Law and Precedent," Vo1.2. znd Ed. (1 986) page 835. 
2. Attorney General James Speed, "The Opinion of the Anomey General Affirming 

the Legality of Using a Military Commission to Try the Conspirators" (1865). 

6. Relief Requested: The defense requests that all charges be dismissed. 

7. The defense requests oral argument on this motion. 
/ 

By: 

Major, U.S. Marine Corps 
Detailed Defense Counsel 

JOSHUA L. DRATEL 
Joshua L. thatel, P.C. 
14 Wall Street 
28Ih Floor 
New York, New York 10005 
(21 2) 732-0707 
Civilian Defense Counsel for David M. Hicks 

JEFFERY D. LIPPERT 
Major, U. S. Army 
Detailed Defense Counsel 
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MILITARY U W  AND PBECFDEHT0, 835 

CONSTITUTION OF TKE I IL ITAJ tY  COXXIS8ION. In  the absence of 
any statute prpserlblng by whom mllltaw wmmiaslons shall be mosUtuted 
they have been coustltuted in Prsctlce by the  same commanders a s  a re  emww- 
ered by Arts. 72 and 73 to order general courts-msrtlal, to wlt, camrnnndera 
01 departments, armla.  dlvisiona, and separate b r l ~ a d e s . ~  The Pratdeot.  a s  
Corninander-In-chlef. may of murae asaeinble mllltar). eommlsslons as he 
nlay assemble courts-martlml. Commanden of " dlatrletd" hare sometimeq 
and legally under the general law of war  and mllltary government coasened 
these trlbunalq thou@ thelr commands have been l a r  than a brlgade; but 
such Instances have been rare. The provlalons of the  Artlclea of war IniIlcatlng 
by whom the court la to' be constituted where the  commander who would 
regularly order It Ls In fac t  the prosecutor o r  amuser, apdy  in t e r m  only 
to gene..al courts.ntartlnl, and a re  not regukad to  be obaened In the convening 
of the more aammary trlbunala under moslderatlon. Where, however. an 
norensonable delay wlll .not thereby be cnu&d, or the Interem of the sewlee 
ar of tbe publlc otherwlae prejudiced. much provMons may well, as a measure 
of justlce or expedlenq, be observed.' 

1308 COZ~POSITION. Following the analow of courts-maitlal, mllltary 
commissions In thls country have lnv&rlably been eompoaed of commls- 

sloned omcen of the al~my. SLrlctia legally they mlght lndesh be cornpaned 
otherwise should the commander MU It--as. for example, In part  of civlliann 
or of enllsted men. The court.martllI convenrd under martial law by Ow. 
Eyre, 1. Jao~alca  in 1886, for  the t r l J  of Ow. W. Gordon, w a ~  a mlxed court 
of one mllltary and two naval omcera, and I t  wan in re-& to  thla court that 
D'Iarseli observed i n  Parliament that-*la the  atale of martial law there 
a n  be no lrregularlty In tbe compmltlon of the c o n r t  a8 the  best court that 
a n  be g t  most be aswmbled."" 

The r o ~ k  of tbe member8 of a mllltary commlmlon I s  legally immaterial I n  
a case indeed, (whlch must be r a r c )  of s trial  of an offleer of the army by 
such n trtbunal, the prorlslon of A r t  79 a8 to the  relnUve rank of the members 
wlu, If practicable, pmwrly be regarded. 

In  the absence of nnylnw dxlng the number of members of a mllltary om- 
mlsdon, the aame may legally be m m p e d  of any number in the dlr re t lon of 
the coovenlng authurllg. A commlsdon of a single member would be ns 
stllctly legal as would be one.of tblrteen members i n  hls General Orders 

dted," Ben. Scott dlrected tha t  0IlUta.l mmrnlealon~ should be gov- 
a s  to  tbelr compaduon. kc.. by the pmvlslons of the Artlclu of star 

prmrlblng the number of mmbera. W., for eourtbmartld: as to couoclls of 
w.r, i t  was specified that they a o u l d  con.lst of "not less thnn three nor 

-As to the 1enex.1 rule, Ib.1 mlllt.rJ eommluloru ate ~nsutmtld  and mmpoacd. 
thdr pmrrdlnp am fondacted. .Imll.rlv to gsnorrl murt.-martl.1--so. 0. 0. 10 

ot 1847. (Om. 8eolt:I Do. 1. 7, 88. Dwt. of Ibe Ma.. 1662; Do. 110. Dept  of tbe Oblo, 
1888; W. n. of tbe N. w a t .  1864: 1 B I ~ ~ W ,  c L. I 18. 62: D I O ~ Y ,  601. A. 
to tba prerdure of mllltag court. undn m.rtl.1 la-, the Ensllnb w.lw P n l t  o b n r m .  
(o. 21LI-"The forma of m l l l t u ~  1.w ahboold. I. h r  a. ~ncUf.blo, be adberm to." . -. - - , . 

' p e  a. c.& 0. 11. DopL .I TUU 1866. 
W l o r i e 6 ,  ~ o t -  on Malull Lnw, 11; XYn1110n. Hlelc)~ of t h  J8mslra m.2 111. 111 

Q U I ~  .. ~e110n & ~rmnd. Coekbnm. C. I, commcmted nvon tb. w ~ t l o n  of tbh  
court u uo.utborl*Ws of mnrIs It war C tbe 1.- sovcrolnr .muncn.rtl.l p r w r .  
It appeu. from the report the ComrnlsaIollas on tbr Jamdc. Cam, (PLnl.104 AUL. P. 
110.) tb.1 tbl. cvort bsd L m  ~receded ,  dmllns th. -me a z h c r ,  b, one * C O ~ I I . U ~ K  
pmrtl, of member. .I the lrrl8l.tun" In rbr D8mar.r. h m  In 182s. a mlltu. omear. 
(re.lly the head of tbt c01onl.I jodlclars, eommluloned pro he0 uln (n I A r  nUIN.,) 

.a.Od&ted -Ith om=m 01 Lbe a n y  om tbe nun.m.rtlll r h M  VIqd q l u l e n ~ q  
~ m ~ t h .  . CMII-. a B~.u*. n. 97% 

Y 0. 0. 20; 1W. w7, of 114'1. 
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OrJcr ~ s t a h l i s h i n g  a Mil i tary  C o n ~ r n i s s i o ~ ~  to Try the L i n c o l ~ l  Assa s s ina t i on  

C o ~ ~ s ~ i r a t o r s  
C/ The O p i n i o n  oC the A t t o r n e y  General & f i l m i n g  the Legality 

of [:sing a N i l i t a ry  C o m ~ ~ ~ i s e i o n  to 1-ry the Conspirators 

O r d e r  of the President 

PROCEEDINGS OF A MIlJTARY CORIMISSION, 
Convened at Washington. D.C.. by virtue of ihe following Orders: 

:Executive Chamber Washington City. May 1. 1865.; 

WHEREAS. the Attorney-General of tlie United States hath given his op in io~~:  

That the persons implicated in the murder o f ~ h e  late President, Abraham Lincoln, and the 
atle~npled assassination ofthe Honomhle William H. Seward, Secretary of State, and in an 
alleged conspiracy to assassinate other officers of the Federal Government at Washington 
City, and their aiders and abettors. are subject to the jurisdiction of, and lawfully triable 
befol-e, a Mi l i ta~y Com~iiission: 

11 is ordcrcd: 1st That thc Assistant Adjutant-General detail nine competent military 
officers to sei-ve as a Conimission for the trail of said panies, and that the Judge Advocate 
General proceed to prefer c1iar:es against said parlies for their alleged offenses, and bring 
them to trial before said Military Commission; that said trial or trials be conducted by the 
said Judge Advocate General. and as recorder thereof. in person. aided by such Assistant 
and Special Judge Advocates as he may designate; and that said trials be conducted with all 
diligence consistent with the ends ofjustice: the saidCommission to sit without regard to 
hours. 

2d. That Brevet Ma-jor-General Hanranli he assigned to duty as Special Provost Marshal 
Gencral. Ibr the purpose of said trial. and attendance upon said Commiss~on, and the 
execution of its mandates. 

3d. Tl ia~ tlie said Commission cstahlish such order or rules of proceedings as may avoid 
unnecessnry delay. and conduce to the ends of puhlic justice. 

[Signed] 

OPINIOK ON THE CONSTITUTIONAI. POWER OF THE MILITARY 
1'0 TRY AND EXECUTE THE ASSASSlNS OF THE PRESIDENT. 

BY ATTORNEY GENERAL JAMES SPEED. 
ATTORNEY GENERAL'S OFFlCE 

M1ashln@ton. July --- . 1865. 

SIR: You ask me whether the persons chalged with the offense of having assassinated the 
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President can be tried bef'ore a niilita~y tribunal. or must they he tried before a civil coun. 
The P~.c.sitlent was assussi~~ated at n theater in the city of Washington. At the tiiiie of the 
assassination a civil war as nagrant, the citv of Washingon was defended by fortifications 
replar ly  and constantly manned. the principal police ofthe city was by Federal soldiers. 
the public olKces and propeny in the city were all yuarded by soldiers, and the President's 
House and person were. or should have been. under tlie guard of soldiers. Mania1 law had 
been declared in the District ofColumhia. but the civil couns were open and held their 
r e~u l a r  sessions. and transacted business as in times of peace. 

Such being the facts. tlic question is one of great importance-- imponant, because it 
involves tlic constitutiolisl guarantees thrown about the rishts of the citizen, and hecause 
the security of the army and the goveniment in time of war is involved; important, as it 
itivolves a seeming conflic~ between the laws ofpeace and of war. 

Hnving given the question propounded the patient and earnest consideration its magnitude 
and mportnnce require. 1 will proceed to give tlie reasons why 1 am of the opinion that the 
co~ispiwtors riot only may but ought to be tried by a military tribunal. 

A civil court of the United States is created by a law of Congress, under and according to 
the Constitution. To tlie Constitution and the law we must look to ascenain how the court is  
constituted. the limits of its jurisdiction. and what its mode ofprocedure. A military 
tribunal exists under and according to the Constitution in time of war. Congress may 
prescribe how all such tribunals are to be constiu~ted, what shall be theirjurisdiction, and 
mode of  procedure. Should Congress fail lo create such tribunals, then, under the 
Constitution, the)* must be constiu~ted according to the laws and usages of civilized 
\\'arbre. They ma!; take cognizance of sucli offenses as the laws of war pennit: they must 
procced accorditig to the customary usages of such tribunals in time of war, and inflict such 
p~~nishmcnts as are sanctioned by tlie practice ofci\~ilized nations in time ofwar. In time of 
peace, neither Congress nor the military can create any military tribunals, except such as 
are lnade in pursuance of tliat clause of the Constitution \vhicli gives to Congress the power 
"to make I-ules for the government of the land and naval forces." I do not think that 
Congress can. in time of war o r  peace. under this clause o f the  Constitution, create military 
tribunals for the adjudication of offe~ises committed by persons not engaged in, or 
belonging to. such forces. This is a proposition too plain for argument. But il does not 
follow that because sucli military tribunals can not be created by congress under this 
clause. that they can not be crealed at all. Is there no other power conferred by the 
Constiti~tioli upon Congress or the military. under which such tribunals may be created in 
time of war'.' 

That the law of nations constitutes a part of the laws of the land, must be admitted. The 
laws of nations are expressly made laws of the land by the Constitution. when it says that 
"Conpress shall have power lo define and punish piracies and felonies committed on the 
high seas and offenses against the laws of nations." To define is to sive tlie limits or precise 
nieaninr of a word or thing in being; to make, i t  is to call into being. Congress has the 
po\ver to define, not to make. tlie Ia\vs of nations: but Congress has the power to make rules 
for the government of the anli!? and iiavy. From the very face of the Constitution. then. it is 
e\ ident tliat  he laws of~iations do constitt~te a part of the  laws of the land. But very soon 
afi er rlie organization of the Federal Government. Mr. Randolph. then Attorney General, 
said: "The lou ol'nations. altliougli not specifically adopted by tlie Constitution, is 
essen~ially a pan of the l a a  of tlie land. Its obligation conimences and runs with the 
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existence of a nation. subject to modification on some points of indifierence." The framers 
of the Constitution knea that a nation could not maintain an honorable place among the 
nations of the world that does not regard the great and essential principles of the law of 
nations as a part of the law of the land. Hence Congress may define those laws, but can not 
abrogate them. or as Mr. Randolph says. may "n~odify on some points of indifference." 

That the laws of nations constitute a part of the laws of the land is established from the face 
of the Cons~itution. upon principle and by authority. But the laws of war consritute much 
the greater part of the la\%, of nations. Like the other laws of nations, they exist and are of 
binding force upon the depnnments and citizens of the Government. though not defined by 
any law ofCongress. No one that has ever glanced at the many treatises that have been 
1,ublished in different ages of the world by great, good and learned men, can fail to know 
that the laws of war constitute a part of the law of nations. and that those laws have been 
prescribed with tolerable accuracy. 

Congress can declare war. When war is declared. it must be, under the Constitution, carried 
on according to the known laws and usages of war among civilized nations. Under the 
power to define those laws. Congress can not abrogate them or authorize their infraction. 
The Constitution does not permit this Government to prosecute a war as an uncivilized and 
barbarous people. 

As war is required by the frame-work of our po\femment to be  prosecuted according to the 
known usazes of war among the civilized nations of the earth. it is imponant to understand 
what are the obligations, duties. and responsibilities imposed by war upon the military. 
Congress. not having defined. as under the Constitution it might have done, the laws of 
war. we  nus st look to the usage of nations to ascertain the powers conferred in war, on 
whom the exercise of such powers devolve. over whom, and to what extent to those powers 
reach. and in llo\\! far the citizen and the soldier are bound by the legitimate use thereof. 

The power conferred by war is. o f  course. adequate to the end to be accomplished, and not 
a-eater than what is necessary to be accomplished. The law of war, like every other code of - 
laws. declares what shall not be done. and does nor say what may be done. The legitimate 
use of the great power o r  war. or rather the prohibitions against the use of that power. 
increase or diminish as the necessity ofthe case demands. When a city is  besieged and hard 
pressed. the commander lnay exert an aufhority over the non-conlbatants which he may not 
when no enemy is near. 

.A11 wars against a do~nestic enemy or to repel invasions. are prosecuted to presenre the 
Go\.-emment. If the invading force can be overcome by the ordinary civil police o f a  
country. it should be done without hringinp upon the country the tenible scourge of war; if 
a commotion or insu~~ect ion can be put do\vn by tlle ordinary process of law. the military 
should be called out. ,4 defensive foreisn war is declared and canied on because the civil 
police is inadequate to repel it; a civil war is waged because the laws cannot be  peacefully 
enforced b!~ the ordinary tribunals of the  country through civil process and by civil officers. 
Because of the utter inability to keep the peace and maintain order by the custoniary 
officers and aeencies in t i n~e  ofpeaco. amlies are organized and put into the field. They are 
called out and in\rested a r i 1 1 1  the powers ofwar  lo prevent total anarchy and lo preserve the 
Go\,eninienc. Peace is the nonnal condition of a count?. and war abnormal. neither being 
without la\%,. hut each having laws appropriate to the condition of society. The maxini enter 
amia silent lcecs is never n;holly nue.  I l i r  objecl of war is to bring society out of irs 
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abnormal condition; and the laws of war aim to have that done with the least possible injury 
to persons or property. 

Anciently, when two nations were at war, the conqueror had. or asserted, the right to take 
from enemy his life, liberty and property: if either was spared, it was as a favor or act of 
mercy. By the laws of nations, and of war as a part, thereof, the conqueror was deprived of 
this right. 

When two governments, foreign to each other, are at war, or when a civil war becomes 
territorial, all of the people of the respective belligerents become by the law of nations the 
eneniies of each other. As enemies they can not hold intercourse, but neither can kill or 
injure the other except under a commission from their respective governments. So 
humanizing have been, and are the laws of war, that it is a high offense against them to kill 
an enemy without such commission. The laws of war demand that a man shall not take 
human life except under a license from his government; and under the Constitution of the 
United States no license can be given by any department of the Government to take human 
life in war, except according to the law and usages of war. Soldiers regularly in the service 
have the license of the government to deprive men, the active enemies of their government, 
of their liberty and lives; their commission so to act is as perfect and legal as that of a judge 
to adjudicate, but the soldier must act in obedience to the laws of war, as the judge must in 
obedience to the civil law. A civil judge must try criminals in the mode prescribed in the 
Constitution and the law; so, soldiers must kill or capture according to the laws of war. 
Non-combatants are not to be disturbed or interfered with by the armies of either party 
except in extreme cases. Armies are called out and organized to meet and overcome the 
active, acting public enemies. 

But enemies with which an amly has to deal are of two classes: 
1. Open. active participants in hostilities, as soldiers who wear the unifonn, move under the 
flag, and hold the appropriate commission from their government. Openly assuming to 
discharge the duties and meet the responsibilities and dangers of soldiers, they are entitled 
to all belligerent rights, and should receive all the courtesies due to soldiers. The true 
soldier is proud to acknowledge and respect those rights, and every cheerfully extends 
those courtesies. 
2. Secret, but active participants, as spies, brigands, bushwackers, jayhawkers, war rebels 
and assassins. In all wars. and especially in civil wars, such secret, active enemies rise up to 
annoy attack and army, and must be met and put down by the anny. When lawless wretches 
become so impudent and powerhl as to not be controlled and governed by the ordinary 
tribunals of a country, armies are called out, and the laws of war invoked. Wars never have 
been and never can be conducted upon the principle that an army is but a posse conlitatus 
of a civil magistrate. 

An army, like all other organized bodies, has a right, and it is its first duty, to protect its 
own existence and the existence of all its parts. by the means and in the mode usual among 
civilized nations when at war. Then the question arises, do the laws of war authorize a 
different mode of proceeding, and the use of different means against secret active enemies 
from those used against open, active enemies? As has hem said, the open enemy or solider 
in time of war may be met in battle and killed, wounded or taken prisoner, or so placed by 
the lawful strategy ofwar as that he is powerless. Unless the law of self-preservation 
absolutely demands it, the life of a wounded enemy or a prisoner must be spared. Unless 
pressed thereto by the extremest necessity, the laws of war condemn and punish with gr at 
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severity harsh 01. cruel treatment to a wounded eneniy or prisoner. 

Certain s~ipulations and aereen1ents. tacit or express, benvixt tlie open belligerent parties, 
are penilitted by the laws of war. and are held lo be of \,en1 high and sacred character. Such 
is the tacit understandiny. or i t  nia? he usage. of war, in resard to flags of tn~ce .  Flags of 
truce are resotled to as a nieans of saving human life, or alleviating human suffering. When 
not used n it11 perfidy. the laws of war require that they should be respected. The Ron~ans 
q a r d e d  ambassadors betwixt belligerents as persons to be treated with consideration, and 
respect. Plutarch. in his Life of Caesar, tells us that tlie barbarians in Gaul having sent some 
omb:~ssadors to Caesar. he detained them. charsing kaudulent practices, and led his army to 
b:~ttlc, obtaining a great viciory. 

When tlic Senate decreed festivals and sacrifices for the victory. Cato declared it to be his 
opinion that Caesar ought to be piven into the hands of the barharians, that so  the guilt 
which this breach of Saith might otherwise bring upon the State iiiight he expiated by 
transl'errins the curse on 111m who was the occasion of it. 

Under tlie Constiiution and laws of the United States. should a commander be  guilty o f  
sucli a flagrant breach of la\% as Cato charged upon Caesar, he would not be delivered to 
thc enemy. hut would be punished alier a military trial. The many honorable gentlemen 
who hold coniniissions in the amly of the United States. and have been deputed to conduct 
\val- according to tlie laws of war, ~uould keenly feel it as an insult to their profession of 
anns for any one to say lhat they could not or would not punish a fellow-soldier who was 
~ u i l t y  of \\,an~on cruelty to a prisoner, or perfidy toa*ard the bearel-s of a flag of truce. 

The laws of war perniit capitulations "f surrender and paroles. They are agreements behvixt 
belli@erents. and should be scrupulously observed and perfornied. They are contracts 
wholly unknown ro civil tribunals. Parties to such contracts niust answer any breaches 
thereof to the customary mili ta~y tribunals in time of war. I ran officer of rank. possessing 
Ilie pride that beconies soldier and a gentleman. a ~ h o  should capitulate to surrender the 
forces and property under his command and control. be charzed with a fraudulent breach of 
the ternis of surrender, the laws of war do noi permit tliar lie should be punished without a 
trial. or, if innocent. tliat he shall have no means of wiping out tlie foul imputation. If a 
paroled prisoner is charged with a breach of his parole. he nlay be punished if guilty, but 
nor without a trial. He should be tried by a military tribunal. constituted and proceeding as 
the laws and usages of war prescribe. 

The 1a~:s  and usages of \var conteniplate that soldiers have a high sense of personal honor. 
The m e  soldier is proud to feel and know that his eneniy possesses personal honor, and 
will confomi and be obedient to tlie laws of war. In a spirit ofjustice, and with a wise 
appreciation of such feelin~s.  the laws oi\var protect the character and honor of an open 
ene~iiy. When by the fonunes of war one eneniy is thrown into the hands and power of 
another. and is charged with dishonorable conduci and o breach of the laws of war. he must 
be tried according to the usages ol'n:ar. lustice and fai~ness say tliat an open eneniy to 
\vlio~n dishonorable conduct is imputed. has a right to demand a trial. If such a demand can 
he rigl~tfully niade. surely i l  can nor be rightfully refused. It is to be hoped tliat the nlilitiar?; 
authorities of  his country will never rcfuse such a demand. because there is no act of 
Congress that aulliorizcs it. In time of war the law and usa@e of war authorize it. and they 
are a part oftlie law of  the land. 

Attachment ato RE ~4 

Page 30 of 362



, LcoLurtrunj U~ULI Laiuotlw111ig a I V J I I I ~ B ~ Y  LOII~I I I ISSIO~ to lry tne Lincoln Assassination ... Page 6 of 12 

One hellige~.ent ]nay request the other to punish for breaches o f  the laws of war: and. 
regularly. such a request should be made before retaliato~y measures are taken. Whether the 
laws of war have been infringed or not. is of necessity a questio~l to be decided by the laws 
and usages of war, and is cognizable before a military tribunal. When prisollers of war 
conspire to escape. or are guilty of a breach of appropriate and necessary rules of prison 
discipline. they may be punished. but not without trial. The commander who should order 
every prisoner charged with improper conduct to be shot or hung, would be guilty .of a high 
offellse against the laws of war. and should be punished therefor. after a regular military 
trial. If the culprit should be condenined and executed, the commander would be as free 
fianl guilt as if lhe man had been killed in battle. 

I t  is manirest, from what has been said. that military tribunals exist under and according to 
the laws and usages of war, in the interest ofjustice and mercy. They are established to 
save human life, and to prevent cn~elty as far as possible. The commander of an anny in 
time of war has the salnc power to organize military tribunals and execute theil- judgments 
that lie has to set his squadrons in the field and fight battles. His authority in each case is 
from the laws and usages of war. 

Having seen that there 117ust he military tribunals to decide questions arising in time of war 
hetwixt belligerents who are open and active enemies. let us next see whether the laws of 
war do not authorize such tribunals to determine the fate of those who are active, but secret. 
participants in the hostilities. In Mr. Wheaton's Elements of International Law, he says: 
"The effect of a state of war. lawfully declared to exist. is to place all the subjects of each 
belligerent power in a state of'niutual hostility. The usage of nations has modified this 
iiiaxim by legalizing such acts of'hostility only as are committed by those who are 
authorized by tlie express or implied command of the State; such are the regularly 
cornmissiorled naval and military forces of the national and all others called out in its 
defense. or spontaneously defending tl~emselves, in case of necessity, without any express 
authority for that purpose. Cicero tells us in his offices, that by the Roman feudal law no 
person could lawfully engage in battle with the public enemy without being regularly 
enrolled. and taking the military oath. This was a regulation sanc~ioned both by policy arid 
religion. The horrors of war would indeed be greatly aggravated, if every individual of the 
helliperent States were allowed to plunder and slay indiscrinlinately the enemy's subjects, 
without being in any manner accountable for his conduct. Hence it is that. in land wars. 
il-regular bands of marauders are liahle to be  treated as lawless banditti. not entitled to the 
pro~ectioli of the  mitigated usages of war as practiced by civilized nations." In speaking on 
the subject of banditti. Patrick Henry said in the Virginia Convention, "The honorable 
gentleman has given you an elaborate account of what he judges tyrannical legislation. and 
an ex post facto law (in the case of .losiah Phillips): I1e has misrepresented the facts. Thal 
man was  no^ executed hy a lyrannical stroke of power; nor was he a Socrates; he was a 
fugitive inurderer and an outlaw: a man who commanded an infamous bandini, and at a 
i in~e  \\*lien the war was at the most perilous stage, he committed the inost cruel and 
shockin? barbarities; he was an enemy to the human name. Those who declare war ayainst 
tlie human race inay he snuck out of existence as soon as apprehended. He  was not 
executed accordin? to those beautiful legal ceremonies which are pointed out by the laws in 
criminal cases. The enommity of his crime did not entitle him to it. 1 arn truly a friend to 
ley:il fo~nis  and methods. but. sir. tlie occasion warranted the measure. A pirate. an oullaw, 
or a common enemy to all mankind, may be put to death at any time. It is justified by the 
law ofnature and nations." (3d volume Elliott's Debates on Federal 
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No reader. not to say student. of the law oTnations. can doubt but that Mr. Wheaton and 
Mr. Henry have fairly slated the laws of war. Let it be constantly b o n ~ e  in mind that they 
are talking of the law in a state of war. These batiditti that spring up in time of war are 
respecters of no law. human or divine. of peace or of \\tar. are hotes humani generis, and 
may be hunted down like wolves. Thoroughly desperate. and perfectly lawless, no man can 
he required to peril his life in venturi~~g to take them prisoners- as prisoners. no trust can 
he reposed in them. But they are occasionally made prisoners. Being prisoners, what is  to 
be done with then?'.' If they are public enemies, assuming and exercising the right to kill, 
and are not re~ularly authorized to do so, they must be apprehended and dealt with by the 
military. No man can doubt the right and duly of the military to make p~isoners of them, 
atld being public enemies. it is the duty ofthe military to punish them for any infraction of  
the laws of war. But the military can not ascertain \\:herher they are guilty or not without 
the aid of a military tribunal. 

In all wars. and especially in civil wars, secret but active enemies are almost as numerous 
3s open ones. That fact has contributed to make civil a a n  such scourges to the countries in 
which they rase. In nearly all foreign wars the contending parties speak different languages 
and have different habits and manners: hut in most civil wars that is not the case; hence 
there is a security in participating secretly in hostilities that induces many to thus engage. 
War prosecuted accordins to the most civilized usage is horrible, but its horrors are greatly 
agravated by the immemorial habits of plunder, rape and murder practiced by secret, but 
active participants. Certain laws and usages have been adopted by the civilized world in 
wars bet\veen nations that are not kin to one another. for the purpose and to the effect of 
arresting or softening manv of the necessary cruel consequences of war. How strongly 
bound w;e are, then. in the niidst of a great war. where brother and personal friend are 
f i~h t ing  against brother and friend, to adopt and be o v e m e d  hy those laws and usages. 

A public enenly must o~.should be dealt with in all wars by the same laws. The fact that 
they are public enemies. being the same, they should deal with each other according to 
those la\vs o f ~ v a ~ .  that are contemplated by the Constitution. Whatever rules have been 
adopted and practiced by the civilized nations of the world in war, 10 soften its harshness 
and severity, sliould be adopted and practiced by us in this war. That the laws ofwar 
authorized con~nlanders to create and establish military commissions. courts or tribunals, 
for the trial of offenders asainst the laws of war. whether they be active or secret 
panicipants in the liostilities, can not be denied. That the judgments of such tribunals may 
have been sonietimes harsh. and so~net i~nes  even tyrannical, does no1 prove that they ought 
nor to exist. nor does it prove that they are not constituted in the interest ofjustice and 
mercy. Considering the power that the laws of war give over secret pal-ticipants in 
hostilities. such as banditti, guerrillas. spies. etc.: the position of a commander would be 
miserable indeed if he could not call to his aid the judgments of such tribunals; he would 
hecome it mere butcher of men. a.ithou1 the power to ascertain justice, and there can be no 
mercv where thel-e is no justice. War in its mildest fo~im is horrible; but take away from the 
contending armies the ability and riglit to organize what is now known as a Bureau of 
Military Justice. they would soon beconie monster sav:\ges. unrestrained by any and all 
ideas of in\%, and justice. Surely no lover of mankind. no one that respects law and order, no 
one that the instinct ofjustice. or that can he sofieoed by mcrcy, would. in time of war. take 
a\say from the commanders the r i ~ h t  to organize milita~y t~ibunals ofjustice, and especially 
such tribunals for the protection oi'persons char@ed or suspected with being secret foes and 
participants in ihe hostiliries. I t  would bc a miracle if the records and history of this war do 
not slio\r; occasional cases in u:hich those tribunals have erred: hut t h e ) ~ ~ ~ ~ p a n ~ . & ~  
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very many cascs in which human life would have been taken but for the interposition and 
judgmmts of those tribunals. E\rery student of the laws ofwar must acknowledge that such 
tribunals exert a kindly and benign influence in time of war. Impanial history will record 
the fact the Bureau of Military Justice, regularly organized during this war. has saved 
human life and prevented human suffering. The greatest suffering, patiently endured by 
soldiers, and the hardest battles gallantly fought during this protracted struggle, are not 
more creditable to the American character than the establishnient of this bureau. This 
people have such an educated and profound respect for law and justice-- such a love of 
mercy- that they have, in the inidst of this greatest of civil wars. systematized and brought 
into r e~u l a r  order. tribunals that before tliis war existed under the law of war. but without 
general rule. To condemn the tribunals that have been established under this bureau, is to - 
condemn and denounce the war itself. or justifying the war, to insist that it shall be 
prosecuted accordins to the harshest n~les.  and without the aid of the lanss, usages, and 
customary agencies for mitigating those rules. If such tribunals had not existed before, 
under the laws and usages ofwar, the American citizen might as proudly point to their 
establishments as to our ini~nitable and inestilnable constitutions. It must be constantly 
borne in nlind that such tribunals and such a bureau can not exist except in lime of war, and 
can not then take copizance of offenders and offenses against the laws of war. 

But it is itlsisted by some, and doubtless with honesty, and with a zeal commensurate with 
their honesty. that s~tch ~ni l iury tribunals can have no constitutional existence. The 
argument against their constitutionality may be shonly, and I think fairly, stated thus: 
Congress alone can establish military or civil judicial tribunals. As Congress has not 
established military rribunals, except such as have been created under the anicles of war. 
and which ~ i~ l ic les  are made in pursuance of that clause in the Constit~~tion which gives to 
Congress the pomzer to make rules for the government of the army and navy, and any other 
tribunal is and must he plainly u~~constitutional, and all its acts void. 

This objection thus stated, or stated in any other way, begs the question. It assutnes that 
Congress alone can establish military judicial tribunals. 1s that assumption t ~ e ?  We have 
seen that when war con~es,  the laws and usages of war come also, and that during the war 
they are a pan of the laws of die land. Under the Constitution, Congress may define and 
punish offenses aeainst those laws, but in default of Congress defining those laws and 
prescribing n punislinient for their infraction, and the Inode of proceeding to ascertain 
whether an offense has heen con~niitted. and what punishment is to be inflicted, the anny 
must be povenled by the laws and usazes of war as understood and practiced by the 
ci\~ilized nations of the world. It has been abundantly shown that these tribunals are 
constituted by the atmy in the interest ol'justice and mercy. and for the purpose and to the 
effect oftilitigating the horrors of war. 

But it may be insisted that though the la\\% of war. being a pan of the law ofnations. 
constitlne a pan ol'tlle laws of the land. that  hose laws inust be regarded as modified so 
far. and \\:henever they come in direct conflic.1 with plain constitutionnl provisions. The 
following clauses of the Constitution are principally relied upon to she\\, the conflict 
betwixt the 1eu.s of a8ar and the Constitution: 

".llie trial ofall crimes. except in cascs of in1peschnienr. shall be by tl~r,iur).: and such trial 
shall bc lheld in the Stare u41ere the said crime shall have heen conunined: hut when no1 
co~nmiiicd uithitl any Slate. rhe trial slrsll he a1 such or places as the Congress ma)' by Ian 
h \ . e  d~rrcred." (.An. Ill,of the original Conslimlion. sec. 2 . )  Attachment 
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" l o  persol1 shall be lield to answer for a capital or otlleru.ise infamous crime unless on a 
prcseniment or ind~crment of a pra~rd jury. exccpl in cases arising in the land or naval Forces, or 
i l l  ihv militia when in orlual ser\,ice. in time oF\\:ar or public doneel-: nor shall any person be 
si~h~cct  for the same offense to be twice pilr in  jeopardy of life or limb. nor shall he compelled, 
in any criminal case. to he aitness against himself. nor be deprived of life. libeny or property. 
\r.itli(~ur due pmcess of law: nor shall PI-]vale propeny he taken for public use urithout just 
con~pensation." 
(Alncndnients to the Constitnlion. An. \:.:I 

"lri all cl.iminal prosecuuons. the accused shall elljoy the right ol'a speedy and public ma1 by 
an  impailial jury oflhe Stale and distric~ wlarein the crilnc shall have heen commined. which 
dlsirict shall )lave been prr\,iausl!. arcendined by la\\,. and be informed ofthe nature and cause 
of 
tllr accusation: t o  be conironted \\,it11 the u.itnesses against l i i n ~  to have compulsory pmcess 
for 
ohlolninp witnesses in his fidvol-: and 11) have the assisraiice of counsel for his defense." (Arc. 
VI of 
~lir amendments to the Consri~ution.\ 

These provisions of tlie Constitution are intended to fling around the life, liberty and 
plapelt!l ol'a citizen all the guarantees of a jury ttial. These constitutional guarantees can 
not be estimated too highly, or protected too sacredly. The reader of history knows that for 
many weary ages the people suffered for the want of them: it would not only be  stupidity. 
hut madness in us not to preserve them. No man has a deeper conviction of their value, o r  a 
more sinctre desire to preserve and perpetuate them than 1 have. 

Nevet~l~elcss. these exalted and sacred provisions of the Constitutio~i must be  read alone 
and by themselves. bun must be read and taken in connexion with other provisions. The 
Constitution atas rTa~ned by great men-- men of learning and large experience, and it is a 
wonderful n1onulnenr oftlieir wisdom, Well versed in the history of the world, they knew 
that the na~ion for which they were iomiing a govelnment would, unless all history is false, 
havc ujars. foreign and domestic. Hence the government framed by them is clothed with the 
power lo make and c a m  on war. As has been shown, when war comes, the laws ofwar  
come with it. Infractions of the  laws of nations are not denoliiinated crimes, hut offenses. 
Hence the expression in the Constitution that "Congress shall have power to define and 
punish oflenses against the law ol'nations." Many of the offenses against tlie law of nations 
for \vliich a man may lose his life. liis liberty or liis property are not crimes. It is  an offense 
against tlie law of nations to break a la\viul blockade. and for which a forfeiture of the 
propeny is the penalty. and yet the running of a blockade has never been regarded a crime; 
to hold comliiunication or intercourse with the enemy is a high offense against the laws of 
\\:;tr. and for which those laws prescribe punishment, and yet it is not a crime; to act as a 
spy is an offense against the laws of war. and the punishment for which in all ages has been 
death. and yet it is not a crime; to violate a flag of truce is an offense apainst the laws of 
war, and yet not a crinie of which a civil court can rake cognizance: to unite with banditti. 
jayhawkcrs. g u e ~ ~ i l l a s  or any other unauthorized nlarauders is a high offense against the 
laws oi\var: the offense is complete when the band is organized or joined. The atrocities 
cornmilled by sucll a band do not constitute the offense. but make the reasons. and 
sufficient reasons they are. why such banditti are denounced by the laws of war. Some of 
tlie offenses ilgaiiist tlie laws of war are crimes. and some not. Because they are crimes they 
do not cease to be offenses against rhose laws; not- because they are not crimes or 
ni~sdemeanors do they fail to be offenses ag:linst the l a \ ~ s  of war. Murder is a crime, and 
the murderer. as  such. must be proceeded against in the f o ~ n i  and manm-d in t 8 t: to RF z2& 
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Constitution; in committing the murder nil offense may also have been comlnitted against 
the laws ofwar;  for that offense he must answer to the laws of war. and the tribunals 
legalized by that law. 

There is, then, an apparent but no real conflict in the collstitutional provisions. Offenses 
against the law musi be dealt with and punished under the Constitution, as the laws of war, 
they being part of the law of nations; crimes must be dealt ivith and punished as the 
Constitutio~i and laws made in pursuance thereof. may direct. 

Congress has not undertaken to define the code of war nor to punish offenses against i t .  In 
tlie case of a spy, Congress has undertaken to say who shall be deemed a spy. and how lie 
shall be punished. But every lawyer knoars that a spy was a well-known offender under the 
laws of war. and that under and according to those laws he could have been tried and 
punished without an act of Congress. This is admitted by the act of Congress, when i t  says 
that he shall suffer death "according to the law and usages of war." The act is simply 
declaratory o f  the law. 

That portion of the  Constitution which declares that "no person shall be deprived of his life, 
liberty or property without due process of law." has such direct reference to, and connection 
with. trials for crime or criminal prosecutions, that comment upon it would seem to be  
unnecessary. Trials for offenses against the laws of war are not embraced or intended to be 
embraced in those provisions. If this is  not so. then every man that kills another in battle is 
a murderer, for he deprived a "person of life without that due process of law" contemplated 
by this provisioli: eveiy man that holds another as a prisoner of war is liable for False 
imprisonment. as he does so without that same due process. The argument that flings 
around offenders against the lows of war these guarantees of the Constitution would 
con~ ic t  all the soldiers of our army of murder; no prisoners could be taken and held; the 
army could not move. The ahsurd consequences that would of necessity flow from such an 
argument sho\r that i t  can not be the tnle construction- it can not be what was intended by 
the fra~iiers of the instrument. One of the prime motives for the Union and a Federal 
Government was to confer the powers o f  war. If any provisions of the Constitution are so in 
conflict with the power to cany on war as to destroy and make it valueless, then the 
insu~~ment ,  instead oi'being a great and wise one, is  a miserable failure, a felo de se. 
If a man should sue out his writ of habeas corpus, and the relum shows that he belonged to 
the army or navy, and was held to be tried for some offense against the rules and articles of 
war. the writ should be dismissed. and the party remanded to answer to the charges. So, in 
time of war. if a man should sue out a writ ofliabeas corpus. and it is made to appear that 
he is in the hands of the military as a prisoner of war. the writ should be ciismjssed and the 
prisoner remanded to he disposed of as the laws and usages of war require. If tlie prisoner 
he a regular unoffending soldier of the opposing party to the war. he should be treated with 
all tlie courtesy and kindness consistent\vith his safe custody; i f he  has offended against the 
laws of war. he should ha\ e such trial and be punished as the laws of war require. A spy. 
though a prisonel- of war. may be tried. condemned and executed by a military tribunal 
u,ithout a hreach of the Constitution. A bushwacker. a jayhawker. a bandit. a war rebel. an 
assassin. being pi~hlic enemies. iilav he ~rieci. condemned and executed as ol'fenders ayainst 
 he Ia\vs of war. The soldier that \vould fail to trv or spy or bandit after his capture. would 
be as derelicr in duty as if he \\.ere to fail to eaprure: he is  as much bound to try and to 
esecutc. if gliilty. as lhe is to arrest; the same law that makes it his duty to pursue and ki l l  or 
capture. makes i t  his duty to IT according to the usages of war. The judge of a civil court is 
not more strongly bound under the Constitution and the la\\! to try a criminal than is ill 

Attachment L t o  RE Z& 
Page 10 OF 1% 

hnp:llwww.law.umkc.edu/faculty/projects/ftrials/lincolnconspiracy/commissionorder.html 9/2012004 

Page 35 of 362



rrcsluenual uraer rslaorlsnlng a lclllltary Lonmllsslon to lry the Lincoln Assassinatlo ... Page 11 of 12 

military to try an offender against the laws of war. 

The fact that the ci\:il courts are open does not affect the right of the military tribunal to 
hold as a prisoner and to rrv. The civil courts have no 111ore right to prevent the military, in 
time of war. fro111 trying an offender against the laws of war than they have a right to 
interfere with and prevent a bitttle. A battle may he lawfully fought in the very view and 
presence o f a  coun: so a spy, or bandit or other oflender against the law of war, may be 
tried, and tried.lawfi~lly. when and where the civil courts are open and transacting the usual 
business. 

The laws of war authorized human life to be taken without legal process. or that legal 
process contemplated by those provisions in the Constitution that are relied upon to show 
that ~iiilitary judicial trihunals are unconstitutional. Wars should be prosecuted justly as 
well as bravely. One enemy in the power of another, whether he be an open or a secret one. 
should not be punished or executed without trial. I f  the question be once concerning the 
laws of war. he should be tried by those engaged in the war; they and they only are his 
peers. The military must decide whether he is or not an active participant in the hostilities. 
l f he  is an active pnrticipant in the hostilities. it is the duty of the military to take him a 
prisoner a,ithout wat-rant or other judicial process. and dispose of him as the laws of war 
direct. 

It is curious to see one and the same mind justify the killing of thousands in battle because 
it is done according to the laws of war. and yet condemning that same law when, out of 
resard for justice and with rhe hope of saving life, it orders a military trial before the enemy 
are killed. The love of Ian,. ofjustice and the wish to save life and suffering, should impel 
all eood men in time ofwar  to uphold and sustain the existence and action of such 
t~ibunals. The object of such trihunals is obviously intended to save life, and when their 
jurisdictio~~ is confined to offenses against the laws of war. that is their effect. They prevent 
indiscriminate slaughter; they prevent men From being punished or killed upon mere 
suspicion. 

n l e  law ofnations, which is the result ofthe experience and wisdom of ages, has decided 
that jayhawkrrs. banditti. etc.. are offenders against the laws ofnature and ofwar, and as 
such amenable to the military. Our Constitution has made those laws a pan of the law of 
the land. 

Obedience to the Constitution and the law. then. requires that the military should do their 
whole duty: they must not only meet and fight the enemies of the country in open battle. 
but they must kill or take the secret ene~nies of the country. and try and execute them 
accordins to the laws of war. The civil tribunals of the country can not rightfully interfere 
\\.it11 the military in the performance of their high, arduous and perilous, but lawful duties. 
That Booth and his associates were secret active public enemies. no n~ind  that conte~nplates 
the facts can doubt. The escla~iiation used by him when he escaped from the box on to the 
stage. after lie had fired the fatal shot. sic senlyer lyra~lnis. and his dying message. "Say to 
my mother that 1 died ibr my count~y," show that he was not an assassin from private 
malice. but that lie acted as a public foe. Such a deed is expressly laid down by Vattel, in 
his work on the Ian. of nations. as an offense against the laws of war, and a great crime. "1 
give. thcn. the name of assassittalion to trraclierous murder. nlhetlier the perpetrators of the 
deed be rlie sul?iects ofllie party whonl we cause to be assassinated or o f  our sovereign. or- 
that i t  be executed b! any other emissary introducing lli~nself as a suppliant, a refugee 
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deserter. or. in fine. as a stranger." (Vattel, 339.) 

Neither the ci\!il nor the milita~y departmenl ol'the Government should regard itself as 
wiser and better than the Constitution and the laws that exist under or are made in 
pursuancr' thereof. Each depanment should. in peace and in war. confilling itself to its own 
proper sphere of action, dilipently and fearless perfonn its legitimate functions, and in the 
mode prescribed by the Constitution and the law. Such obedience to and observance of law 
will maintain peace when itexists. and will soonest relieve the country from the  abnormal 
state of war. 

Mv conclusion. therefore. is. that if the persons who are charged with the assassillation of 
th; President co~il~nitted the deed as public enemies. as 1 believe they did. and whether they 
did or not is a question to be decided by the tribunal before which they are tried, they not 
only can. hut ought to be  tried before a military tribunal. If the persons charged have 
offended against the laws of war. il would be as palpably wrong of the military to hand 
them over to the civil courts, as i t  would be wrong in a civil coult lo convict a man  of 
murder who had, in time of war, killed another in battle. 

1 am. sir.   no st respectfully, your obedient servant. 

JAMES SPEED. 
Attorney General. 
To the President 

lir.coln Asrassinatior. 
Conspiracy Trial Home 
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UNITED STATES OF AMER~CA j PROSECUTION RESPONSE TO 
) DEFENSE MOTION TO DISMISS: 
) APPOINTING AUTHORITY LACKS 

v. ) POWER TO APPOINT MILITARY 
) COMMISSION 
) 

DAVID M. HlCKS 1 18 October 2004 

1 .  Timeliness. This response is being filed within the timeline established by the 
Presiding Officer. 

2. Position on Motion. The Defense motion to dismiss on the grounds that the 
Appointing Authority lacks the power to appoint the Military Commission is without 
merit and should be denied. 

a. The President's Military Order (PMO) of 13 Novcmber 2001, concerning the 
"Detention, Treatment and Trial of Certain Non-Citizens in the War Against   error ism,"' 
authorizes the Secretary of Defense or his designee to convene military commissions for 
the trial of certain individuals "for any and all offenses triable by military commis~ion."~ 
The Order does not establish the structure of commissions or qualifications of 
commission members, but delegates authority on such matters to the Secretary of 
~ e f e n s e ?  

b. In Military Commission OrderNo. 1 (MCO I) ,  and subsequent orders and 
instructions issued under his authority, the Secretary of Defense established procedures 
for the appointment of military commissions and set forth various rules governing the 
structure, composition, jurisdiction, and procedures for military commissions appointed 
under the PMO.~  MCO 1 provides that the Secretary of Defense or a designee may 
appoint military commissions pursuant to the PMO and defines the basic responsibilities 
of the Appointing Authority (AA).~ 

c. The office of "Appointing Authority for Military Commissions" was 
established and defined in DoD Directive 5105.70, dated Feb 10,2004. The Directive 
states: "The Appointing Authority for Military Commissions is established in the Office 
of the Secretary of Defense under the authority, direction, and control of the Secretary of 
~ e f e n s e . " ~  The AA is appointed under the authority of the U.S. Constitution, Article 11, 

' President's Military Order, 66 Fed. Reg. 57,833 (Nov. 13,2001)(hereinaftL.r PMO). 
' PMO 54(a). 
' PMO 56(a). 
Military Commission Order No. I (Mar 21,20OZ)(hereinaJer MCO 1). 
MCO 1.72. 

6 D ~ ~  Dir. 5105.70, $3.1. 
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Section 2, Clause 2 (Commander in Chief) and 10 U.S.C. 561 13(d) and 131(b)(8).~ The 
AA reports directly to the Secretary of ~efense. '  

d. On 15 March 2004, the Secretary of Defense designated Mr. John D. 
Altenbur , Jr , as the Appointing Authority pursuant to the PMO, MCO 1 and DoD Dir. 
5 105.70. % .  

c. The Accused in this case was designated by the President for trial by military 
commission and charges against the Accused were referred to a Commission appointed in 
accordance with commission orders and instructions by Mr. Altenburg. 

4. Legal Authority. 

a. President's Military Order of November 13,2001. 
b. Manual for Courts-Martial (2002). 
c. Military Commission Order No. 1. 
d. DoD Dir. 5 105.70. 
e. In re Yamashita, 327 U.S. 1 (1946). 
f. Madsen v. Kinsella, 343 U.S. 341 (1952). 
g. Youngstown Sheet & Tube (70. v. Sawyer, 343 U.S. 579 (1952). 
h. Dames & Moore v. Regan, 453 U.S. 654 (1981). 
I.  10 U.S.C. $51 13(d) and 131(b). 

5. Discussion 

The Defense contends that the "power to appoint military commissions is derived 
from the power to exercise military jurisdiction, specifically, the power to convene a 
general court-martial." Because the Appointing Authority is not authorized to convene a 
general court-martial under 10 U.S.C. $822, the Dcfensc argues that he is not authorized 
to appoint a military commission or to exercise "military jurisdiction" of any kind. These 
propositions are manifestly misguided, and the Defense fails to cite any authority to 
support its position on this motion. 

a. The A~pointing Authority Has the Power to Avvoint Militan Commissions. 

The President's Military Order of 13 November 2001, authorizes the Secretary of 
Defense "as a military function" to issue "orders for the appointment of one or more 
military commissions" and to "issue orders and regulations" to govern the military 
commission process.'0 The PMO also anticipates that the Secretary of Defense would 
delegate authority to conduct commissions to appropriate officials.'' The Secretary 
thereafter issued a series of orders and directives, as outlined in the facts above, to 
implement the PMO and establish a process for the conduct of military commissions. 
These orders and directives are firmly rooted in the President's clear constitutional and 

' 1d. 84.1. 
8 Id. $5.1.1. 

Military Commission Order No. 5 (Mar. 15,2004) 
'O PMO 64(b). . .  
" PMO 56(b) 
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statutory authority to establish military  commission^.'^ These orders and directives 
empower the AA to appoint military commissions in accordance with Commission Law. 
In performing this function, the AA reports directly to the Secretary of Defense and acts 
"under the authority, direction and control" of the Secretary. 

The Defense does not challenge the power of the President or the Secretary of 
Defense to appoint military commissions. Rather, they deny that the Secretary may 
delegate the authority to appoint commissions to anyone except an officer authorized to 
convene general courts-martial under 10 U.S.C. $822. However, in creating the office of 
AA, the Secretary does not rely on $822, but on the PMO and his general authority to 
delegate his functions, duties and powers under 10 U.S.C. $91 13(d) and 131(b)(8). Under 
$1 13, Congress has empowered the Secretary to delegate his duties as he sees fit: "Unless 
specifically prohibited by law, the Secretary may, without being relieved of his 
responsibility, perform any of his functions or duties, or exercise any of his powers 
through, or with the aid of, such persons in, or organizations of, the Department of 
Defense as he may designate." This is precisely what the Secretary has done in delegating 
his duties under the PMO to the AA. The Defense is unable to identify any law that 
specifically prohibits this delegation of authority. 

Under the PMO, the President retains the power personally to designate 
individuals for trial by military commission. The President directs the Secretary of 
Defense to issue implementing orders and appoint officials to administer the military 
commissions process. The Secretary, acting pursuant to the President's order and his own 
statutory authority, has delegated AA duties to Mr. Altenburg. The law gives the 
secretary the flexibility to structure the process in this way. It is eminently reasonable that 
he should do so, given the breadth and complexity of responsibilities that the Secretary 
must discharge on behalf of the Nation in time of war. Congress recognized these 
realities and conferred on the Secretary broad discretion to delegate functions as he sees 
fit. His determination to exercise his power to delegate is entitled to the deference of this 
Commission. 

b. The Power to Appoint Militam Commissions Is Not Derived from or 
Dependent Upon the Power to Convene General Courts-Martial. 

The Defense claims that the military commission is improperly constituted 
because it must be constituted under 10 U.S.C. 5 822, by a person with the authority to 
convene a general court-martial, and the Appointing Authority lacks such authority. This 
claim is meritless. 

The rules set out in the UCMJ, including 10 U.S.C. $ 822 (entitled "Who may 
convene a general courts-martial"')) apply to courts-martial, not military commissions. 
Pursuant to the Military Order, the President designated Hicks as eligible for trial before 

See "Prosecution Response to Defense Motion to Dismiss (Lack of Jurisdiction: President's Military 
Order Is Invalid Under U.S. and Int'l Law)" dated 18 October 2004. 
l 3  Section 822 provides that general courts-martial may be convened by the President, the Secretary of 
Defense, a service Secretary, and certain commanding officers. 10 U.S.C. $822 (USCS 2004). 
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a military commission. While the UCMJ recognizes the jurisdiction of military 
commissions to try violations of the laws of war, see 10 U.S.C. 5 821 ("The provisions of 
this chapter conferring jurisdiction upon courts-martial do not deprive military 
commissions . . . of concurrent jurisdiction with respect to offenders or offenses that by 
statute or by the law of war may be tried by military commissions"), it does not purport to 
subject such commissions to its comprehensive set of provisions governing courts- 
martial, including $ 822. Indeed, the Supreme Court has recognized that while Congress 
has prescribed in detailed fashion the jurisdiction and procedures governing courts- 
martial, it has taken a hands-off approach with respect to wartime military commissions, 
by recognizing and approving their use, but not regulating their procedures. 

In Madsen v. Kinsella, 343 U.S. 341 (1952), the Court rejected any suggestion 
that the procedures found in the Articles of War would apply to the trial by military 
commission of a person who was subject to both military commission and court-martial 
jurisdiction for the same offense. In Madsen, the civilian spouse of an Air Force officer 
was tried for murdering her husband by a military commission in occupied Germany. Id. 
at 343-44. At the time, the Articles of War provided that she could have been tried by 
court-martial for the offense. Id, at 345. The issue before the Supreme Court was 
whether Madsen could also be tried by a military commission for the same offense. Id. at 
342. 

Before reaching its ultimate conclusion that Madsen could be tried by a military 
commission, id. at 355, the Madsen Court characterized the unique nature and purpose of 
military commissions: 

Since our nation's earliest days, such commissions have been constitutionally 
recognized agencies for meeting many urgent governmental responsibilities 
related to war. They have been called our common law war courts. They have 
taken many forms and bome many names. Neither their procedure nor their 
jurisdiction has been prescribed by statute. It has been adapted in each instance 
to the need that called it forth. 

Id. at 346-348 (footnotes omitted) (emphasis added). The Court went on to hold that, 
"[iln the absence of attempts by Congress to limit the President's power, it appears that, 
as Commander-in-Chief of the Army and Navy of the United States, he may, in time of 
war, establish and prescribe the jurisdiction and procedure of military commissions, and 
of tribunals in the nature of such commissions, in territory occupied by Armed Forces of 
the United States." Id. at 348. The Court explained that, in contrast to Congress' active 
regulation of "the jurisdiction and procedure of United States courts-martial," id. at 349, 
Congress had shown "evident restraint" with respect to making rules for military 
commissions. Id. The Court further explained that Article 15 of the Articles of War 
(now Article 21, UCMJ, 10 U.S.C. 5 821) reflected Congress' intent to allow the 
Executive Branch to exercise its discretion as to what form of tribunal to employ during 
wartime. Id. at 353. 

When the President established military commissions to try unlawful combatants 
in the ongoing armed conflict with al Qaida and the Taliban and set out the procedures 
that will govern them, he exercised the very discretion that the Modsen Court held was 
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implicit in his powers as Commander in Chief and was left unrestricted by Congress. 
Because, as Madsen explained, Congress did not purport to apply the numerous UCMJ 
provisions regulating courts-martial to the common law military commissions, those 
provisions are inapplicable to the military commission trying the Accused in this case. 
Thus, there is no requirement that a military commission be constituted as a general 
court-martial under 9 822. 

In Yamashita v. Styer, 327 U.S. 1 (1946), the Supreme Court expressly rejected 
the contention that a military commission convened to try General Yamashita was subject 
to the procedures in the Articles of War (the precursor to the UCMJ) governing courts- 
martial. The Court explained that. by Article 15 of the Article of War (now Article 21, 
UCMJ), Congress "recognized military commissions in order to preserve their traditional 
jurisdiction over enemy combatants unimpaired by the Articles," and "gave sanction . . . 
to any use of the military commission contemplated by the common law of war." Id. at 
19. Although the Court relied in part on the fact that General Yamashita did not fall 
within the categories of persons made subject to the jurisdiction of the courts-martial by 
the Article of War, the Court also based its holding on the fact that "the military 
commission before which he was tried, though sanctioned, and its jurisdiction saved, by 
Article 15, was not convened by virtue of the Articles of War, but pursuant to the common 
law ofwar." Id. (emphasis added). 

Contrary to the Defense assertion, Yamishita did not hold that only military 
commanders could appoint military commissions. The Court was required to answer 
whether General Styer, as Commander of the United States Forces, Western Pacific, had 
legal authority to create the military commission that tried General Yamashita. Id. at 9. 
The Court held that General Styer had such authority, based upon "long-established 
American precedents" and the President's general proclamation of 2 July 1942 
authorizing military commissions. Id at 10. The Court was not called upon to consider 
and did not decide whether the Secretary of Defense could lawfully delegate such 
authority to a civilian official directly under his control, as he has done here. In other 
words, the Court affirmed the historic practice of permitting field commanders to appoint 
military commissions, but did not rule that the Secretary or the President could never 
delegate such power to a duly appointed civilian official. That issue has never been 
addressed by the Supreme Court. 

Similarly, the Defense reliance on Winthrop's 1 9 ' ~  Century treatise on military 
lawI4 is of little use in resolving this question. First, the observations of Colonel 
Winthrop are a valuable guide to past practice, but cannot seriously be offered as 
restrictions on the powers of the Secretary of Defense under modem statutes. His 
scholarship reflects past custom and precedent; it of course cannot describe the scope of 
the Secretary's powers under current law. Past customary practice cannot limit the 
Secretary's powers explicitly conferred by Congress. Secondly, Winthrop merely 
suggested that "in the absence of any statute," commanders could be guided by past 
practice. As demonstrated above, the Secretary acted upon sound statutory and 
Constitutional authority in delegating authority to the AA. 

'* William Winthrop, htiiifary L w  andprecedents 836-40 (2d ed. 1920). 
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The Secretary of Defense has determined that it is necessary to delegate his duties 
under the PMO to an Appointing Authority. That determination is entitled to the 
deference of the Commission. Congress's longstanding decision both to recognize and 
approve the exercise of the President's wartime authority to convene military 
commissions to try violations of the laws of war reflects Congress's understanding that 
military exigencies require giving the President flexibility rather than detailed procedures 
in dealing with enemy fighters. That decision is entitled to just as much deference as 
Congress's decision to legislate detailed rules for the military's use of courts-martial in 
the UCMJ. See Youngston~n Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635-636 (1952) 
(Jackson, J., concurring)("When the President acts pursuant to an express or implied 
authorization of Congress, his authority is at its maximum, for it includes all that he 
possesses in his own right plus all that Congress can delegate.") In these circumstances. 
the President's action is "supported by the strongest presumption and the widest latitude 
of judicial interpretation, and the burden of would rest heavily upon any who 
might attack it." Dames & Moore v. Regan, 453 U.S. 654,674 (198l)(quoting 
Youngstown, 343 U.S. at 637 (Jackson, J. ,  concurring)). 

6. Attached Files. None. 

7. Oral Argument. If the Defense is granted oral argument, the Prosecution requests the 
opportunity to respond. 

8. WitnessesEvidence. As the Defense's Motion is purely a legal one, no witnesses or 
evidence are required. 

KURT J. BRUBAKER 
Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 
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UNITED STATES OF AMERICA ) 
) DEFENSE MOTION TO 
) DISMISS CHARGE 1 FOR 

v. ) FAILURE TO STATE AN 
) OFFENSE TRIABLE BY 

DAVID M. HICKS 

- - 

1 MILITARY COMMISSION 
1 
3 4 October 2004 

The defense in the case of the United States v. David M. Hicks moves for dismissal of 
Charge 1 because it fails to state an offense hiable by military commission, and offers in support 
of this motion: 

1. Synopsis: Charge 1, "conspiracy," is not a not an offense within the jurisdiction o f  this 
military commission. In fact, "conspiracy" is not a valid offense under the law of war or 
international criminal law. 

2. Facts: The question posed is a pure question of law under the law of war. 

3. Discussion: 

Charge 1 is based on the charge of "conspiracy" contained within Military Commission 
Instruction No. 2 (MCI No. 2) para. 6C, entitled "Other Forms of Liability and Related 
Offenses." Yet, the crime of conspiracy contained in MCI No. 2 does not exist in the law of war 
or international law. 

There is no crime of "conspiracy" under the law of war. The government acknowledges 
this fact by not including "Conspiracy" in the list of offenses in MCI No. 2 para. 6A, entitled 
"Substantive Offenses-War Crimes." Moreover, under international law, there is no crime of 
conspiracy at all except in the  context of 

The offense of conspiracy is a "common law," crime, and is used primarily in."comrnon 
law" countries, which include the U.S. and Great Britain. In common law countries, it is a 
crime--a "conspiracy"--for a person to enter into an agreement with another person to carry out a 
criminal act.* Countries that do not follow the common law tradition do not accept "conspiracy" 

1 In all of the international criminal law conventions of the last half century, the sole reference to conspiracy appears 
in connection to the international crime of eenocide. The 1948 Convention on the Prevention and Punishment ofthe - 
Crime of Genocide, Article 111 (b), renders "conspiracy to commit genocide" punishable. Following the pattern of 
this convention, the other international insmments addressing conspiracy in the context of armed conflict da so only 
with regard to genocide. The Statutes of the Internat~onal ~nbunal for the Former Yugoslavia (1993) (Article 4.3) 
and thc International Tribunal for Rwanda (1994) (Article 2.3) both criminalize conspiracy to commit genoctde, 
usingprecisely the same language as the Genocide Convention. Indeed, the lCTR has issued numerous judgments 
related to the offense. It should he noted that the Statute of the lnternatlonal Criminal Court (1998) docs not follow 
its ad hoc counterparts for the former Yugoslavia and Rwanda, as it makes no explicit reference to conspiracy. 

Conspiracy is an "inchoate" or "preliminary" crime. In these types of crimes, the actual substantive offense does 
not have to be completed for the perpetrator to be convicted. For example, the crime of conspiracy is committed if 
two persons enter into an agreement to kill a person next week even if it turns out that they cannot or do not - 
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as an offense, In fact, domestic law in most nations criminalizes only complicity or participation 
in a crime that i s  actually committed or attempted.) International law, including the law of war, 
following the practice of most countries in the world, does not include common law conspiracy 
as a viable, cognizable theory of criminal liability.4 

This commission may try Mr. Hicks only for violations of the law of war and other 
offenses Congress has authorized for trial by military commission. The only such offenses are 
Aiding the Enemy under UCMJ Art. 104, and Spies under UCMJ Art. 106. The offense of 
"conspiracy" as stated in MCI No. 2 para. 6C, is neither a law of war crime or other offense 
triable by military comrnission. Accordingly, Charge 1 fails to state an offense over which this 
comrnission has jurisdiction. As a result, Charge 1 must be dismissed. 

4. In making this motion, or any other motion, Mr. Hicks does not waive any of his objections to 
the jurisdiction, legitimacy, and/or authority of this military commission to charge, try him, 
and/or adjudicate any aspect of his conduct or detention. Nor does he waive his rights to pursue 
any and all of his rights and remedies in any and all appropriate forums. 

5. Evidence: 

A: The testimony of expert witnesses. 
B: Attachments 

1. Convention on the Prevention and Punishment of the Crime of 
Genocide, Article I11 @). 

2. Statute of the International Tribunal for the Former Yugoslavia (1993), 
Article 4.3. 

3. Statute of the International Tribunal for Rwanda (1994), Article 2.3. 
4. Cassese, "International Criminal Law," 2003, p. 191. 

6. Relief Requested: The defense requests Charge 1 be dismissed. 

accomplish the murder. It is the agreement to commit the murder, coupled with some overl act in lintherance of that 
illegal objective. that constitutes the criminal offense. Of course, if the conspirators completed the murder, they 
would be guilty of both murder and conspiracy to commit murder. 

In most countries it would not he a crime for two parties to enter into an agreement to kill another person. 
However, if person 1 gives person 2 a gun, knowing that person 2 is going to use that gun to kill pmon 3, and then 
person 2 actually uses the gun to kill person 3, person 1 would he guilty would be guilty of murder for helping 
person 2 commit the murder. 

4 Cassese, 'International Criminal Law," Oxford UP, 2003, p. 19 1. Shabas, "An Introduction to the International 
Criminal Court," 2"d ed., Cambridge UP, p. 103. 
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7. The defense requests oral argument on this motion. 

Major, U.S. Marine Corps 
Detailed Defense Counsel 

JOSHUA L. DRATEL 
Joshua L. Dratel, P.C. 
14 Wall Street 
28& Floor 
New York, New York 10005 
(212) 732-0707 
Civilian Defense Counsel for David M. Hicks 
JEFFERY D. LIPPERT 
Major, U.S. Army 
Detailed Defense Counsel 
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Convention o n  t h e  Prevent ion and Punishment o f  t h e  Crime of Genocide 

Approved and proposed f o r  signature and rat i f icat ion or accession by 
General Assembly resolut ion 260 A (111) of 9 December 1948 

entry into force 12 January 1951, in accordance with art ic le XI11 

p d  declarations 

The Contracting Parties, 

Having considered the declaration made by the General Assembly of the United 
Nations in its resolution 96 (I) dated I1 December 1946 that genocide is a crime 
under international law, contrary to the spirit and aims of the United Nations and 
condemned by the civilized world, 

Recognizing that at ail periods of history genocide has inflicted great losses on 
humanity, and 

Being convinced that, in order to  liberate mankind from such an odious scourge, 
international co-operation is required, 

Hereby agree as hereinafter provided: 

Article 1 

The Contracting Parties confirm that genocide, whether committed in  time of peace 
or in  time of war, i s  a crime under international law which they undertake to prevent 
and to punish. 

Article 2 

I n  the present Convention, genocide means any of the following acts committed with 
intent to destroy, in  whole or in part, a national, ethnical, racial or religious group, as 
such: 

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to  members of the group; 

(c) Deliberately inflicting on the group conditions of life calculated to bring about its 
physical destruction in whole or in part; 

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group. Attachment toRE- 
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Article 3 

The following acts shall be punishable: 

(a) Genocide; 

(b) Conspiracy to commit genocide; 

(c) Direct and public incitement to commit genocide; 

(d ) Attempt to commit genocide; 

(e) Complicity in genoclde. 

Article 4 

Persons committing genocide or any of the other acts enumerated in article I11 shall 
be punished, whether they are constitutionally responsible rulers, public officials or 
private individuals. 

Article 5 

The Contracting Parties undertake to enact, in  accordance with their respective 
Constitutions, the necessary legislation to give effect to  the provisions of the present 
Convention, and, in particular, to provide effective penalties for persons guilty of 
genocide or any of the other acts enumerated in article 111. 

Article 6 

Persons charged with genoclde or any of the other acts enumerated in article 111 
shall be tried by a competent tribunal of the State in the territory of which the act 
was committed, or by such international penal tribunal as may have jurisdiction with 
respect to those Contracting Parties which shall have accepted its jurisdictlon. 

Article 7 

Genocide and the other acts enumerated in article I11 shall not be considered as 
political crimes for the purpose of extradition. 

The Contracting Parties pledge themselves in such cases to grant extradition in 
accordance with their laws and treaties in force. 

Article 8 

Any Contracting Party may call upon the competent organs of the United Nations to 
take such action under the Charter of the United Nations as they consider 
appropriate for the prevention and suppression of acts of genocide or any of the 
other acts enumerated in article 111. 

Article 9 

Attachment 
Disputes between the Contracting Parties relating t o  the interpretation, 

Page 
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Statute of the International Tribunal 

STATUTE OF TFIE 1NTERNATlONAL TRIBUNAL 
(ADOPTED 25 MAY 1993) 

CONTENTS 

icle I Investigation and preparation of indictment &!--. Competence of the International Tribunal 5-- - 

Grave breaches of the Geneva Conventions Review of the indictment 
of 1949 14 

Violations of the laws or customs of war &bk? Commencemmt and conduct of trial proceedings M 

Genocide Rights of the accused 2! 

Crimes against humanity 22 Protection of victims and witnesses - 

Personal jurisdiction 
A&licle ],&ement 
22 

Individual criminal responsibility 24 Penalties - 

Territorial and amporal jurisdiction 25 Appellate proceedings 

A**v Concurrent jurisdiction - MA' Review proceedings 
2h 

,Von-bis.in.idem Enforcement of sentences 
10 - 27 ~ ~ - 

Pardon or commutation of sentcnccs Organization of the International Tribunal 11 - 
me Composition of the Chambers Cwperation and judicial assistance 
12 - 3 

The status, privileges and immunities of the International &Kck Qualifications and election of judges 
13 - 30 - Tribunal 

Seat of the lnternational Tribunal &lide Officers and members of the Chamben 
14 - - 
A- Rules of procedure and evidence Expcn~es of the lntemational Tribunal 
15 - 12 

The Prosecutor W o r m  I m g ~ g e ~  
16 -. 33 -. 

.,-he ~ n n u a l  repon 
17 - 3!! 
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Statute of the International Tribunal Page 1 of 1 

A- 
Genocide 

1. The International Tribunal shall have the power to prosecute persons committing genocide as defmed in paragraph 2 of 
this article or of committing any of the other acts enumerated in paragraph 3 of this article. 

2. Genocide means any of the following acts committed with intent to destroy, inwhole or in part, a national, ethnical, 
racial or religious group, as such: 

(a) killing members of the group; 
(b) causing serious bodily or mental ham tomembers of the group; 
(c) deliberately inflicting on the group conditions of life calculated to bring about its physical destmction in 
whole or in part; 
(d) imposing measures intended to prevent births within the group; 
(e) forcibly transferring children of the group to another group. 

3. The following acts shall be punishable: 

(a) genocide; 
(b) conspiracy to commit genocide; 
(c) direct and public incitement to commit genocide; 
(d) anempt to commit genocide; 
(e) complicity in genocide. 

Attachment toRE- Z* 
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Statute of the International Tribunal Page 1 of 13 

UNITED NATIONS NATIONS UNlES 

STATUTE OF THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 

Article 1: 

Article 2: 

Article 3: 

Article 4: 

Article 5: 

Article 6: 

Article 7: 

Article 8: 

Article 9: 

Article 10: 

Competence of the International Tribunal for Rwanda 

Genocide 

Crimes against Humanity 

Violations of Article 3 Common to the Geneva Conventions 
and of 
Additional Protocol I1 

Personal Jurisdiction 

Individual Criminal Responsibility 

Territorial and Temporal Jurisdiction 

Concurrent Jurisdiction 

Non Bis in Idem 

Organization of the International Tribunal for Rwanda 

Article 1 1 : Composition of the Chambers 

Article 12: Qualification and Election of Judges 

Article 12 bis: Election of Permanent Judges 

Article 12 ter: Election and Appointment of Ad Litem Judges 

Article 12 quarer: Status of Ad Litem Judges 

Article 13: Officem and Members of the Chambers 

Article 14: Rules of Procedure and Evidence 

Article 15: The Prosecutor 

Article 16: The Registry 

Article 17: Investigation and Preparation of the Indictment 

Article 18: Review of the Indictment 

Article 19: Commencement and Conduct of Trial Proceedings. . . . & . , %..,.lU.,..,. - iu 'C,. - 
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Statute of the lnternational Tribunal Page 1 of 1 

Article 2: Genocide 

1. The International Tribunal for Rwanda shall have the power to prosecute persons committing 
genocide as defined in paragraph 2 of this Article or of committing any of the other acts enumerated in 
paragraph 3 of this Article. 

2. Genocide means any of the following acts committed with intent to destroy, in whole or in part, a 
national, ethnical, racial or religious group, as such: 

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of the group; 

(c) Deliberately inflicting on the group conditions of life calculated to bring about its 
physical destruction in whole or in part; 

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group. 

3. The following acts shall be punishable: 

(a) Genocide; 

(b) Conspiracy to commit genocide; 

(c) Direct and public incitement to commit genocide; 

(d) Attempt to commit genocide; 

(e) Complicity in genocide. 

Attachment LAO EL* 
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PERPETRATION AND OTHER CRIMINAL CONDUCT 

perpetration follows, it is no longer punishable per se. as it is 'absorbed' into the 
actual crime (although it may be taken into account as an aggravating circumstance). 
This subcategory includes planning and ordering. 

2. Criminal conduct that is preparatory to a crime, but which by definition cannot 
be followed by the intended crime. This subcategory encompasses attempt, where, by 
definition, the subsequent offence is not consummated (because subjective or external 
circumstances prevent consummation). 

3. Criminal conduct that is punished per se, whether or not it is followed by 
the consummation of a crime; where a crime does follow, this conduct, as well as the 
consummated crime is punished. This subcategory includes incitement to commit 
genocide and conspiracy to genocide. 

In many national legal systems (particularly in common law countries) three cat- 
egories of such crimes are envisaged: attempt, conspiracy, and incitement. In inter- 
national law, while attempt is regarded as admissible as a general class of inchoate 
crimes, conspiracy and incitement are only prohibited as 'preliminary' (not consum- 
mated) offences when connected to the most serious crime, genocide. The very 
limited acceptance of conspiracy is probably due to the fact that this class of criminal 
oKence is not accepted in most civil law countries; hence it has been considered 
admissible at the inter~~ational level only with regard to the most heinous and danger- 
ous crime. Indeed, genocide is a crime that by definition attacks individuals qua 
members of a group and with a view to destroying the group as such. 

As for incitement, as we have seen above, in international criminal law it is pro- 
hibited only if it leads to the actual perpetration of the crime, that is, as a form of 
participation in a crime, probably because States and courts have felt that prohibiting 
incitement per se in connection with any international crime including war crimes 
and crimes against humanity would excessively broaden the range of criminal con- 
duct. the more so because of the difficulty of clearly delineating the notion of incite- 
ment. Incitement as such has been exceptionally prohibited, subject however to some 
stringent conditions, in connection, again, with the most harmful and serious 
international crime, genocide. 

As for planning and ordering, the rationale behind the tendency of international 
law to punish them as inchoate crimes lies primarily in this: the most serious and 
large-scale international crimes result from careful preparation and concerted action 
by many agents, or are the result of instructions and directives issued by military or 
political leaders. In consequence, international criminal rules aim to prevent or at 
least circumscribe such conduct by stigmatizing it as criminal and making it penally 
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UNITED STATES OF AMERICA 
1 
1 PROSECUTION RESPONSE TO 
1 DEFENSE MOTION TO DISMISS 

v. 1 CHARGE 1 FOR FAILURE TO 
1 STATE AN OFFENSE TRlABLE 

DAVID MATTHEW HICICS 1 BY MILITARY COMMISSION 
) 
) 18 October 2004 

1. Timeliness. This response is filed within the timeline established by the Presiding Officer. 

2. Position on Motion. The Defense Motion to Dismiss should be denied 

3. Overview. Military Commission Law, specifically Military Commission Instruction No. 2, is 
declarative of existing law which recognizes the crime of conspiracy and criminal accountability 
pursuant to joining an enterprise of persons who shared a common criminal purpose. 

There have been prior convictions of the offense of conspiracy to commit war crimes before 
United States Military Commissions. Conspiracy is recognized under international law as well 
as liability based upon joining an enterprise of persons who shared a common criminal purpose 

a. As the United States Supreme Court succinctly stated in Hamdi v. Rumsfeld: 

On September 11, 2001, the al Qaida terrorist network used 
hijacked commercial airliners to attack prominent targets in the 
United States. Approximately 3,000 people were killed in those 
attacks. One week later, in response to these 'acts of treacherous 
violence,' Congress passed a resolution authorizing the President 
to 'use all necessary and appropriate force against those nations, 
organizations or persons, in order to prevent any future acts of 
international terrorism against the United States by such nations, 
organizations or persons.' Authorization for Use of Military Force 
('the AUMF'), 115 Stat 224. Soon thereafter, the President 
ordered United Stated Armed Forces to Afghanistan, with a 
mission to subdue a1 Qaeda and quell the Taliban regime that was 
known to support it. 

124 S. Ct. 2633 (2004) (plurality opinion) 

b. Subsequent to the AUMF, the President issued his Military Order ofNovember 13,2001 
("Detention, Treatment, and Trial of Certain Nan-Citizens in the War Against Terrorism"). 66 
Fed. Reg. 222 (November 16,2001) In doing so, the President expressly relied on "the authority 
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vested in me . . . as Commander in Chiel'of the Armed Forces of the United States by the 
Constitution and the laws of the United States of America, including the [AUMF] and sections 
821 and 836 of title 10. United States Code."' 

c. In his Order, the President found, inter alia, "To protect the United States and its citizens, 
and for the effective conduct of military operations and prevention of terrorist attacks, it is 
necessary for individuals subject to this order . . . to be detained, and, when tried, to be tried for 
violations of the laws of war and other applicable laws by military tribunals." Id. at Section l(e). 
The President ordered, "Any individual subject to this order shall, when tried, be tried by 
military commission for any and all offenses triable by military commission that such individual 
is alleged to have committed . . . ." a. at Section 2(a). He directed the Secretary of Defense to 
"issue such orders and regulations . . . as may be necessary to carry out" this Order. a. 

d. Pursuant to this directive by the President, the Secretary of Defense on March 21,2001, 
issued Department of Defense Military Commission Order (MCO) No. 1 establishing jurisdiction 
over persons (those subject to the President's Military Order and alleged to have committed an 
offense in a charge that has been referred to the Commission by the Appointing Authority) and 
over offenses (violations of the laws of war and all other offenses triable by military 
commission). Id., at para 3(A), 3(B). The Secretary directed the Department of Defense General 
Counsel to "issue such instructions consistent with the President's Military Order and this Order 
as the General Counsel deems necessary to facilitate the conduct of proceedings by such 
Commissions . . . ." Id., at para 8(A). 

e. The General Counsel did so, issuing a series of Military Commission Instructions (MCIs), 
including MCI No. 2: Crimes and Elements for Trial by Military Commission. 

f. On 9 June 2004, the Appointing Authority approved charges against the Accused, 
including Charge 1: Conspiracy to attack civilians; to attack civilian objects; to commit murder 
by an unprivileged belligerent; to commit the offense of destruction of property by an 
unprivileged belligerent; and to commit the offense of terrorism. In MCI No. 2, conspiracy is an 

' Sections 821 and 836 are, respectively, Articles 21 and 36 of the Uniform Code of Military Justice ("UCMJ"). 
These sections provide, in relevant part: 

Art. 21. Jurisdiction of courts-martial not exclusive 

The provisions of this chapter conferring jurisdiction upon courts-martial do not deprive military commissions, 
provost courts, or other military tribunals of concurrent jurisdiction with respect to offenders or offenses that by 
statute or by the law of war may be tried by military commissions, provost courts, or other military tribunals. 

Art. 36. President may prescribe rules 

a. Pretrial, trial, and post-trial procedures, including modes of proof, for cases arising under this chapter triable 
in courts-martial, military commission and other military tribunals . . . may be prescribed by the President by 
regulations which shall, so far as he considers practicable, apply the principles of law and the rules of evidence 
generally recognized in the trial of criminal cases in the United States district courts, but which may not be contrary 
to or inconsistent with this chapter. 

b. All rules and regulations made under this article shall be uniform insofar as practicable. 
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enumerated form of ~iabi l i ty .~ On June 25, 2004, the Appointing Authority referred the charges 
to the Military Commission for trial. 
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Ca r l son .  United States. 187 F.2d 366, 370 (10" Cir. 1951) - 
United States v. Hersh, 297 F.3d 1233 (1 1"' Cir. 2002) 
WAYNE R. LAFAVE, CRIMINAL LAW (4TH ED. West Group 2000) 
Major Michael A. Newton, Continuum Crimes: Militarv Jurisdiction over 

Foreien Nationals who Commit International Crimes, 153 Mil. L. Rev. I ,  14- 
21 (1996) 

s. u.s&'s Field Manual 27-10. The Law of Land Warfare, ( IS  July 1956) 
t. Prosecutor v. Tadic, Case no. IT-94-1-A (Appeals Chamber, July 15, 1999) 
u. Agreement for the Prosecution and Punishment of the Major War Criminals of the 

European Axis, Aug. 8, 1945. 82 U.N.T.S. 279 
v .  Richard 1'. Barrett and Laura E. Little, Lesson of the Yugoslav Rape Trials: A 

Role for Consoiracv Law in International Tribunals, 88 Minn. L. Rev. 30 - 
(2003) 

w. International Military Tribunal for the Far East, Apr. 26, 1946 
x. Jordan J. Paust, Addendum: Prosec~~tion of Mr. Bin Laden et. al for Violations of 

international Law and Civil Lawsuits bv Various Victims, ASIL Insights 
(Sept. 21,2001) 

y. Statute of the Intemational Tribunal for Yugoslavia 
z. Statute for the International Tribunal of Rwanda 
aa. Convention on the Prevention and Punishment of the Crime of Genocide, Dec 9, 

1948 
bb. Prosecutor v. Musema, Case no. ICTR-96-13-T, January 27,2000 
cc. ~resGter ian Church of Sudan v. Talisman Encrgy, 2 4 4 ~ .  Supp. 2d 289 

(S.D.N.Y. 2003) 

' MCI No.2. at para. 6(C)(6) and (7). 
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dd. Prosecutor v. Mulitinovic et al., Case No. IT 99-37-AR72, Decision on Dragoljub 
Ojdanic's Motion Challenging Jurisdiction - Joint Criminal Enterprise, 21 
May 2003 

ee. Prosecutor v. Furundziia, Case No. IT-95-1711-A, Appeals Chamber, July 21, 
2000 

ff. Mudd v. Caldera, 134 F. Supp.2d 138 (D.D.C. 2001) 

6. Discussion. 

a. Military Commission Instruction No. 2 is a Valid. Binding Instruction. 

Execution of the war against al Qaida and the Taliban is within the exclusive province of the 
President of the United States pursuant to his powers as Executive and Commander in Chief 
under Article I1 of the United States Constitution. Ex Parte Quirin, 3 17 U.S. l , 2 6  (1942). "The 
Constitution confers on the President the 'executive Power', Art 11, cl. 1, and imposes on him the 
duty to 'take Care that the Law be faithfully executed.' Art. 11, 3. It makes him the Commander 
in Chief of the Army and Navy, Art. 11, 2, cl. 1, and empowers him to appoint and commission 
officers of the United States. Art. II ,3,  cl. 1. 

The Congress, in passing the AUMF of 2001, expressly authorized the President to use "all 
necessary and appropriate force" against "nations, organizations, or persons he determines 
planned, authorized, committed or aided the terrorist attacks that occurred on September 11, 
2001," and it is the President's duty to cany out this war. Public L. No. 107-40,-115 Stat. 224 
(2001). 

As a plurality of the Supreme Court just months ago held, "The capture and detention of 
lawful combatants and the capture, detention, and trial of unlawful combatants, by 'universal 
agreement and practice,' are 'important incident[s] of war."' Hamdi v. Rumsfeld, 124 S. Ct. 
2633,2639 (2004) (plurality opinion), citing Ex varte Quirin, 317 U.S., at 28 (emphasis added). 
See Johnson v. Eisentraper, 339 U.S. 763,771 (1950). Furthennore, Congress, in enacting 
Articles 21 and 36 of the Uniform Code of Military Justice, expressly recognized the President's 
authority to use and to prescribe rules regarding military commissions. Thus. the President's 
Military Order is a legitimate, recognized exercise of his Constitutional authority as Commander 

As commissions are recognized to be the Executive Branch's prerogative, it has been left to 
the Executive to determine appropriate guidelines for the conduct of military commissions. 
''ISIurely since Ex parte Ouirin.. . .there can be no doubt of the constitutional and legislative 
power of the president, as Commander in Chief of the armed forces, to invoke the law of war by 
appropriate proclamation; to define within constitutional limitations the various offenses against 
the law ofwar; and to establish military commissions with jurisdiction to try all persons charged 
with defined violations." Colepaugh v. Looney, 235 F.2d 429 (10th Cir. 1956), cert. denied 352 
U.S. 1014 (1957). 

The Executive has issued his guidance with respect to the present military commissions in his 
Military Order. The Order directs that individuals subject to trial under the Order shall receive a 
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"full and fair trial" and delegates the authority to promulgate further orders or regulations 
necessary to implement military commissions to the Secretary of Defense. PMO, Section 
4(c)(2). The Secretary of Defense further delegated the authority to issue regulations and 
instructions to the Department of Defense General Counsel. Pursuant to DoD MCO No. 1.  
Section 7, The Appointing Authority shall, subject to approval of the General Counsel of the 
Department of Defense if the Appointing Authority is not the Secretary of Defense, publish such 
further regulations consistent with the President's Military Order and this Order as are necessary 
or appropriate for the conduct of proceedings by Commissions under the President's Military 
Order. The General Counsel shall issue such instructions consistent with the President's military 
order and this Order as the General Counsel deems necessary to facilitate the conduct of 
proceedings by such Commissions, including those governing the establishment of Commission- 
related offices and performance evaluation and reporting relationships. It is pursuant to this 
authority that the Deparhnent of Defense General Counsel issued, among other instructions, MCI 
No. 2. This instruction is "declarative ot'existing law" Para. 3(A), MCI No. 2. and details a 
number of offenses that "derive from the law of armed conflict." Id. 

One of the charges before this Commission is conspiracy or joining an enterprise of persons 
who shared a criminal purpose to commit several of the offenses delineated in MCI No. 2. The 
elements of this offense are delineated in Section 6(C)(6) of MCI No. 2 and as discussed, such 
elements are declarative of existing law. 

The elements of this offense are as follows: 

(1) Entering into an agreement with one or more persons to commit a substantive offense 
triable by Military Commission or otherwise joining an enterprise of persons who share a 
common criminal purpose, that involved, at least in part, the commission or intended 
commission of one or more substantive offenses triable by Military Commission; 

(2) That the Accused knew of the unlawful purpose of the agreement or the common 
criminal purpose of the enterprise and joined it willfully; and 

(3) One of the conspirators or enterprise members, during the existence of the agreement 
or enterprise, knowingly committed an overt act in order to accomplish some objective or 
purpose of the agreement or enterprise. 

b. The Basics of Consviracv Law and the "Aereement" 

Conspiracy is an inchoate offense, the essence of which is the agreement to commit an 
unlawful act: I anne l l i~Uni ted  States, 420 U.S. 770, 777 (1975). The agreement need not be 
explicit and can be inferred from the facts and circumstances of the case. Direct Sales Co. v. 
united States, 319 U.S. 703, 711-713 (1943). "The agreement or common criminal purpose in a 
conspiracy need not be in any particular form or manifested in any formal words." MCI No. 2 
Section (6)(C)(6)(b)(l); Manual for Courts-Martial (MCM), United States (2002 Edition), 
Section 5(c)(2) (sufficient if minds of parties arrive at a common understanding and this may be 
shown by conduct of the parties). The agreement need not state the means by which the 
conspiracy is to be accomplished or what part each conspirator is to play. m, Section 
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5(c)(2). A conspiracy conviction will be upheld even if the substantive offense that the 
conspirators agreed to commit is never completed or attempted. United States v. Recio, 537 U.S. 
270-275 (2003) (agreeing to commit crime is sufficient evil warranting punishment whether or 
not substantive crime ever ensues); !anan 420 U.S. at 778. It is w e i  established that when 
groups or partnerships are formed to commit criminal acts, the dangers are far greater. 

[C]ollective criminal agreement -- partnership in crirne-presents a greater 
potential threat to the public than individual delicts. Concerted action both 
increases the likelihoid that the criminal object will be successfully 
attained and decreases the probability that the individuals involved will 
depart from their path of criminality. Group association for criminal 
purposes often, if not normally, makes possible the attainment of ends 
more complex than those which one criminal could accomplish. Nor is 
the danger of a conspiratorial group limited to the particular end toward 
which it has embarked. Combination in crime makes more likely the 
commission of crimes unrelated to the original purpose for which the 
group was formed. In sum, the danger which a conspiracy generates is not 
confined to the substantive offense which is the immediate aim of the 
enterprise. 

Callahan v. United States, 364 U.S. 587, 593-94 (1961). 

Thus, paragraph 6(C) of MCI No. 2 is consistent with United States' domestic jurisprudence 
when it states "regardless of whether the substantive offense was completed, a person may be 
criminally liable of the separate offense of conspiracy." Furthermore, the Comment in para. 
C(6)(b)(8) of MCI No. 2 is firmly established in the law when it states that "conspiracy to 
commit an offense is a separate and distinct offense from any offense committed pursuant to or 
in furtherance of the conspiracy." Pinkerton v. United States, 328 U.S. 640 (1946). 

Relationship with Co-C:onspirators. 

While a conspiracy does require two or more persons to enter into an agreement, 
the Prosecution is not required to establish that the Accused knew the identity of his co- 
conspirators and their particular connection with the criminal purpose. MCI No. 2 para 
6(C)(6)(b)(l); m, Section 5(c)(l). 

A conspiracy is a continuum. Once a participant knowingly helps initiate the agreement and 
set it in motion, he assumes conspirator's responsibility for the foreseeable actions of his 
confederates within the scope of the conspiratorial agreement, whether or not he is aware of 
precisely what steps they plan to take to accomplish the agreed goals." United States v Rivera- 
Santiago 872 F.2d 1073, 1079 ( I  st Cir.1989). Absent some type of withdrawal defense by the 
accused, all of the overt acts taken by the accused or another co-conspirator, regardless of the 
date they were undertaken, and regardless of exactly when it may be that jurisdiction attached for 
the President to charge this conspiracy as a crime under the Laws of War, are relevant to show 
the accused's participation in the conspiracy. After all, "the overt acts merely manifest that the 
conspiracy is at work." Carlson v United States 187 F.2d 366, 370 (10th Cir. 1951). 

Review Exhibit 23-8 
Page6of 12 

Page 60 of 362



Overt Acts. 

There are several overt acts alleged on the Accused's charge sheet. While not 
required, all ofthese alleged overt acts are arguably tied to the actions of the Accused. MCI 
No. 2, Section 6(C)(6)(b)(3) (overt act must be done by one or more of the conspirators, but not 
necessarily the accused); m, Section 5(c)(4)(a) (overt act must be done by one or more of the 
conspirators, but not necessarily the accused). See also United States v. Hersh, 297 F.3d 1233, 
1244-46 (1 lth Cir. 2002) (requiring only a showing that one overt act occurred after the effective 
date of the criminal statute). 

While not required for the resolution of this issue, it is the Prosecution's position that the crux 
of a conspiracy offense is the agreement. After the agreement, the offense is complete once an 
overt act is committed that will "effectuate the object of the conspiracy or in furtherance of the 
common criminal enterprise." MCI No. 2 para 6(C)(6)(b)(3). It is not essential that any 
substantive offense be committed. Id. at para 6(C)(6)(b)(4). Therefore it is irrelevant whether the 
ultimate crime is committed or whether a state of armed conflict existed at the time of the overt 
act. The purpose behind criminalizing conspiracies it to prevent crimes before they occur, while 
attacking against the dangers of group criminality. WAYNE R. LAFAVE, CRIMINAL LAW 
(4th ed. West Group 2000) at 620. 

c. U.S. Military Commksions have Previouslv Convicted of Conspiracy in Relation to Law 
of War Violations. 

For example, in Ex parte Ouirin, several Nazi saboteurs were charged and tried before a 
military commission created by President Roosevelt in his capacity as President and Commander 
in Chief. Included in these charges was conspiracy to commit the offenses of violation of the 
law of war, violation of Article 81 of the Articles of War (giving intelligence to the enemy) and 
Article 82 of the Articles of War (spying). 317 U.S. 1 (1942). The exact wording of the 
conspiracy specification was: 

Specification: In that, during the year 1942, the prisoners, Ernest Peter 
Burger, George John Dasch, Herbert Haupt, Heinrich Harm Heinck, 
Edward John Kerling, Hermann Neubauer, Richard Quirin, and Werner 
Thiel, being enemies of the United States and acting for and on behalf of 
the German Reich, a belligerent enemy nation, did plot, plan, and conspire 
with each other, with the German Reich, and with other enemies of the 
United States, to commit each and every one of the above-enumerated 
charges and specifications." 

-Trial Transcript at 43,44. 

Similarly, in Colepau~h v. Loonev, the accused was tried before a military commission and 
convicted of conspiracy to commit law of war violations. 235 F.2d 429 (10th Cir. 1956). 
Relying on the Ouirin decision, the court stated that there can be no doubt that the President, as 
Commander in Chief of the armed forces can invoke the law of war by appropriate proclamation 
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and can define the various offenses against the law of war. Id. at 431-432. It is noteworthy that 
this opinion was issued in I956 and there was no mention that the enactment of the UCMJ in 
1950 would in any way curtail the President's powers in this regard. 

While Ouirin is one of the most well known military commission cases, war crime conspiracy 
convictions at military commissions did not commence with the Ouirin decision. See Mudd v. 
Caldera, 134 F. Supp.2d 138 (D.D.C. 2001) (military commission had jurisdiction to try 
conspirator in the assassination of President Lincoln); Major Michael A. Newton, Continuum 
Crimes: Military Jurisdict~on over 1:orei.zn Nationals who Commit International Crimes, 153 
Mil. I. .  Kev. 1. 11-2 1 (1996) (providing historical cotitext for militarb commissions and 
identifying other commission war crime conspiracy convictions from 1865 and 1942). 

The Department of the Army formally recognized the offense of conspiracy to commit war 
crimes in 1956. U.S. Armv's Field Manual 27-10. The Law of Land Warfare, Chapter 8, para. 
500 (18 July 1956). It clearly and succinctly states that "Conspiracy, direct incitement, and 
attempts to commit, as well as complicity in the commission of, crimes against peace, crimes 
against humanity, and war crimes are punishable." Id. Based on this language alone, the expost 
facto argument alluded to at times by the Defense is nullified. 

The Defense, in its motion, attempts to advance an argument that conspiracy law is not a 
"viable, cognizable theory of criminal liability," in international law. Defense Motion at pg. 2. 
Their source for this proclamation is the book International Criminal Law by Professor Cassese. 
See Defense Motion, footnote 4. This source simply does not support this argument. Professor 
Cassese notes that Nuremhurg had a restrictive view of conspiracy, but he does not assert that 
prosecutors have never charged anyone with conspiracy to commit an inchoate offense against 
the law of war. Id. at 197. In fact, this page in the textbook is part of a section discussing 
conspiracy to commit genocide. Id. In this realm, Cassesse acknowledges that the ICTR Trial 
Chamber has concluded that this prohibition applies to inchoate offenses and that in the Musema 
case, a conspiracy conviction was determined valid regardless of whether the ultimate 
substantive offense was ever committed. Id. at 198. 

d. The Accused can be i'ried for Any Act that Constitutes a Crime Under the 1 . a ~  of War or 
th;rt b, Statute can he l'ricd Before a Militaw Commission. 

Article 21 of the Uniform Code of Military Justice (UCMJ) states that military commissions 
have jurisdiction to try "offenses that by statute or by the law of war may be tried by military 
commissions." A literal reading of this statute defeats the Defense argument that Commissions 
can only try the offenses of spying (UCMJ Article 106) and aiding the enemy (UCMJ Article 
104). The word "or" clearly shows that this statute permits the prosecution of violations of the 
law of war in addition to the offenses that can be tried based upon offenses defined by statutes 
elsewhere. Therefore neither of these crimes specifically defined under the UCMJ nor the 
crimes defined in 18 U.S.C. 9 241 1 preclude the prosecution of other violations of the law of 
war. 

The UCMJ was enacted in 1950 and replaced its predecessor, the Articles of War. The 
Modem Article 21, UCMJ was not altered in any way from its predecessor, Article 15 of the 
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Articles of War. In fact, this statutory language was left unchanged because this language had 
already been construed and interpreted favorably in m. H.R. Rep No. 81-491 (specifically 
stating it was left unchanged because of m ) ;  S. Rep. No. 81-486 (also confirming left intact 
because of m ) .  Clearly, Congress did not intend to limit the prosecution of war crimes that 
were thc subjcct of prosecution in w. 

e. Conspiracy under International Law. 

The crime of conspiracy was clearly established in the Nuremburg Charter. It defined crimes 
against peace to include "the planning, preparation, initiation, or waging of a war of aggression 
or a war in violation of international treaties, agreements or assurances, or participations in a 
common plan or conspiracy for the accomplishment of the foregoing" (emphasis added). 
Agreement for the Prosecution and Punishment of the Major War Criminals of the European 
Axis, Aug. 8, 1945,2, art. 6(a), 82 U.N.T.S. 279,288, 59 Stat. 1544, 1547; Richard P. Barrett 
and Laura E. Little, Lesson of the Yugoslav Rape Trials: A Role for Consoiracy Law in 
International Tribunals, 88 Minn. L. Rev. 30, 56 (2003) (citing Nuremburg and Tokyo trials as 
examples where conspiracy to commit crimes against peace were recognized in the charters as 
separate crimes). The Nuremburg Tribunal stated that Hitler had to have the cooperation of 
others in canying out his plan. When these others, with knowledge of his [Hitler's] aims, gave 
him thcir cooperation, they made lhemselves parties to the plan he had initiated. See Nazi 
Conspiracy and Aggression, Opinion and Judgment Vol. 1, Office of the United States Chief of 
Counsel for Prosecution of Axis Criminality at 45. 

Conspiracy law was solidified in Articles 5(a) and 5(b) of the International Military Tribunal 
for thc Far East, Apr 26, 1946, 2 , 4  Bevan 20,28, which punished "the planning. preparation, 
initiation or waging of a . . . war of aggression, or a war in violation of international law. treaties 
or agreements or assurances, or participation in a common plan or conspiracy for the 
accomplishment of any of the foregoing" and also directly assigned criminal responsibility to 
conspirators "for all acts performed by any person in the execution of such plan." 

At Nuremburg, seven individuals were in fact convicted of conspiracy offenses. The 
Nuremburg International Tribunal is reflective of customary international law. See also, Richard 
P. Barrett and Laura E. Little, Lesson of the Yugoslav Rape Trials: A Role for Conspiracy Law 
in International Tribunals, 88 Minn. L. Rev. 30 n. 53 (examining International ~r ibuna l  a t  
Nuremburg holding that person can be convicted of war crimes and crimes against humanity they 
are "connected with" even if not involved in or part of a prearrangement with the person who 
actually commits the crime). 

Military tribunals in France and Great Britain continued to broaden conspiracy law as they 
conducted sevcral military commissions where conspiracy or joint enterprise to commit war 
crimes was prosecuted. See Tadic, Case No. IT-94-1-A (ICTY Appeals Chamber, July 15, 1999) 
(discussing the war crimes conspiracy convictions in France, Great Britain, United States and 
other countries). Admittedly, many of these cases discussed in rested their convictions on 
a joint enterprise theory of liability for the ultimate substantive offense. Based on the arguments 
presentcd, it is clear that the theory of prosecution is directly akin to conspiracy and joint 
enterprise liability as defined under MCI No. 2. Tadic at paras. 206-21 3 The Essen 
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Lynching Case The Trial of Erich Heyer andsix Others, British Military Court for the Trial of 
War Criminals Volume I, 88 (United Nations War Crimes Commission, 1947) and drawing the 
inference that "all concerned in the killing" were guilty, the United States military court 
case of Kurt Goebel et al. placing great emphasis on the "common purpose" argument of the 
prosecutor who stated all the accused were "cogs in the wheel of common design, all equally 
important, each cog doing the part assigned to it." 

Conspiracy law continued to develop and expand in International Law. Its existence is most 
prevalent in the Genocide Convention of 1948. In addition to establishing the crime of 
conspiring to commit genocide, it also mandated that members of the United Nations would 
ensure that conspiracy to commit genocide was a punishable offense in their domestic criminal 
codes. Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, 
art. 3(b), 78 U.N.T.S. 277,280. The conspiracy crime is proscribed in various other international 
conventions. See Convention for the Suppression of the Illicit Traffic in Dangerous Drugs, June 
26, 1936, art 2(c) (as amended) (requiring signatory states to make legislation providing for the 
severe punishment of conspiracy to traffic drugs); United Nations Convention Against Illicit 
Traffic in Narcotic Drugs and Psychotropic Substances, adopted Dec. 19, 1988, art. 3(l)(c)(iv), 
29 I.L.M. 493; International Convention on the Suppression and Punishment of the Crime of 
Apartheid, U.N. Gaor, 2gU' Sess., 2185'~ plen. Mtg., Annex, Supp. No. 30 at 76, art III(a), U.N. 
Doc. A19030 (1973) (providing for international criminal responsibility for those who "commit, 
participate in, directly incite or conspire in the commission of the acts [of apartheid]"); Richard 
P. Barrett and Laura E. Little, Lesson of the Yugoslav Rape Trials: A Role for Conspiracy Law 
in International Tribunals, 88 Minn. L. Rev. 30 n.126 (2003) (extensive discussion of conspiracy 
recognized in various international conventions). Based upon this established history of 
conspiracy law in the international arena, expost facto concerns are alleviated and do not stand 
as an obstacle to prosecution under international criminal law. Richard P. Barrett and Laura E. 
Little, Lesson of the Yugoslav Rape Trials: A Role for Conspiracy Law in International 
Tribunals, 88 Minn. L. Rev. 30,60-61 (2003); Jordan J. Paust, Addendum: Prosecution of Mr. 
Bin Laden et al. for Violations of International Law and Civil Lawsuits by Various Victims, 
ASIL lnsights (Sept. 21,2001) (identifying examples where expost facto problems avoided 
because crimes already recognized under customary international law). 

Conspiracy law has been recognized in the International Tribunals of Yugoslavia (ICTY) and 
Rwanda (ICTR). Statute of the International Tribunal for Yugoslavia, art. 4(3)(b) (declaring 
that conspiracy to commit genocide is a punishable act); Statue for the International Tribunal for 
Rwanda, art. 2(3)(b); Amnesty International, The International Criminal Court: Making the 
Right Choices, pt. 1, VI(D) (1997) (stating that concept of "conspiracy" is recognized in the 
ICTY and ICTR statutes). 

In Prosecutor v. Alfred Musema, the ICTR defined the crime of conspiracy to commit 
genocide established in the ICTR statute. Case No. ICTR-96-13-T, Trial Chamber, January 27, 
2000 at para 185-198. Choosing a common law approach over a civil law approach, the Trial 
Chamber held that conspiracy is "an agreement between two or more persons." Id. This is 
consistent with the language of MCI No. 2. Most importantly, the Trial Chamber recognized 
conspiracy as a crime in and of itself and not just a theory of liability. a. 
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In Presbvterian Church of Sudan v. Talisman Energy, there is a comprehensive discussion of 
the sources of customary international law and whether conspiracy to commit a war crime is an 
offense under these laws. 244 F. Supp. 2d 289 (S.D.N.Y 2003). This case arose under the Alien 
Tort Claims Act (ATCA) where the Talisman Corporation was sued for conspiring to commit 
war crimes and other offenses. Id. at 296. Based on the wording of the ATCA statute, the court 
had to analyze the validity of the allegations by applying customary international law. Id. at 304. 
The court held that "an examination of international law reveals that the concepts of conspiracy 
and aiding and abetting are commonplace with respect to the types of allegations contained in the 
Amended Complaint, such as genocide and war  crimes" (emphasis added). a. at 321. In 
making this determination, the court examined the precedent from the various international 
criminal tribunals. a. at 322-324. 

MCI No. 2 establishes criminal liability through either entering into an agreement with one or 
more persons to commit a substantive offense triable by Military Commission or otherwise 
joining an enterprise ofpersons who share a common criminalpurpose. MCI No. 2 para 
6(C)(6). This liability based upon "joining an enterprise" was established solidly in an in-depth 
opinion in the seminal case: of Prosecutor v. Tadic, Case No. IT-94-1-A (ICTY Appeals 
Chamber, July 15, 1999). Tadic was convicted of murdering five people because he "took part 
in the common criminal purpose to rid [the Prijedor region] of the non-Serb population, by 
committing inhumane acts," and because the killing of non-Serbs in furtherance of this plan was 
a foreseeable outcome of which he was aware. Prosecutor v. Tadic, Case No. IT-94-1-T, paras 
371-73 (ICTY Trial Chamber 11, May 7, 1997), aftd, Case No. IT-94-1-A (ICTY Appeals 
Chamber, July 15, 1999). There is a distinction between the decision and Section 
(6)(C)(6) of MCI No. 2. The court found liability for the ultimate substantive offenses 
because of sharing a comnlon criminal purpose with others in the enterprise. Id. MCI No. 2 
permits conviction of the enterprise offense in and of itself. 

From a practical perspective this is a matter of little import. It appears that MCI No. 2 merely 
reflects the more traditional approach which practitioners before Military Commissions are 
accustomed to (as well as others in common law jurisdictions). Even under a traditional court- 
martial approach, a conspirator can be convicted of the underlying substantive offense solely 
because of his role in the analogous conspiracy. There is no prejudice to the Accused. 
u, Section 5(c)(8); Pinkerton, 328 U.S. at 646. 

The impact of the distinction is even more remote in the prosecution of this Accused as 
factually, the ultimate substantive offenses were carried out to completion. Prosecutor v. 
Mulitinovic et al., Case No. IT 99-37-AK72, Decision on Dragoljub Ojdanic's Motion 
Challenging Jurisdiction - Joint Criminal Enterprise, para. 23,21 May 2003 (identifying 
difference in that conspiracy only requires an agreement whereas joint criminal enterprise 
requires some criminal act in furtherance of the agreement). While there may be some 
differences, the underlying goal that is common to these offenses is the punishment of criminal 
thoughts when coupled with some action that advances the thought. 

The -Appeals Chamber delineated three categories of joint activity that could result in 
criminal liability for a person who joins a criminal enterprise. They are: 

Review Exhibit 23-8 
Page11 of12 

Page 65 of 362



(1) where all co-defendants, acting pursuant to a common design possess the same 
criminal intention; 

(2) where members of a unit act pursuant to a concerted plan, each with the requisite 
mental element deriving from "knowledge of the nature of the system . . . and intent to further 
the common design" (based on World War 11 concentration camp prosecutions of administrative 
and support staff); 

(3) where the accused possesses "the intention to take part in a joint criminal enterprise 
and to further . . . the criminal purposes of that enterprise" and the offenses committed by 
members of the group are foreseeable. 

T*, Appeals Chamber, July 15, 1999, paras. 196-220. 

The ICTY continued to expand the enterprise liability case law established in & in 
Prosecutor v. Furundziia, Case No. IT-95-1711-A, Appeals Chamber, July 21,2000. The 
Furund~iia Appeals Chamber stated that a prcexisung plan or purpose is nor required for cr~minal 
liability to attach. Id. at para. 1 19. The "common plan or pilrposc may matcrializc 
extemporaneously and be inferred from the fact that a plurality of persons acts in unison to put 
into effect a joint criminal enterprise." a. 

Some have suggested that the ICTY's required proof of a "common plan" for criminal 
enterprise convictions is strikingly similar to the proof required for the "agreement" element in 
establishing a conspiracy. Richard P. Barrett and Laura E. Little, Lessons of Yunoslav Rape 
Trials: A Role for Consviracy Law in International Tribunals, 88 Minn. L. Rev. at 42. 

While not specifically mentioning the word "conspiracy" in the newly established 
International Criminal Court (ICC), a person can be held criminally responsible if they contribute 
to the "commission or attempted commission o f .  . . a crime by a group of persons acting with a 
common criminal purpose." Section 3(d) of Article 25 Rome Statute of the International 
Criminal Court, July 17, 1998. For liability to attach, such contribution must be intentional and 
shall either: (1) Be made with the aim of furthering the criminal activity or criminal purpose of 
the group . . .; or (2) Be made in the knowledge of the intention of the group to commit the 
crime (emphasis added). 

7. Attachments. None. 

8. Oral Argument. If the Defense is granted oral argument, the Prosecution requests the 
opportunity to respond. 

KURT J. BRUBAKER 
Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 
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UNITED STATES OF AMERICA 

v. 

DAVID M. HICKS 

DEFENSE REPLY ON MOTION 1 
TO DISMISS CHARGE 1 FOR , 

FAILURE TO STATE AN 
OFFENSE TRIABLE BY 1 

MILITARY COMMISSION 

26 October 2004 I 

The Defense in the case of the UnitedStates v. DavidM Hick. moves for dismissal of Charge 1 
because it fails to state an offense triable by military commission, and states in support of this 
reply: 

1. Synopsis: Charge 1, "conspiracy," is not a not an offense within the jurisdiction of this 
military commission. In fact, "conspiracy" is not a valid offense under the law of war or 
intcrnational criminal law. 

2. Facts: The question raised is a question of law. 

3.  Discussion: 

MCI No. 2 represents an attempt to take the inchoate offense of conspiracy and 
improperly merge it with the theory of liability known as "common criminal purpose."' 'lhis 
attempt to create a "super" conspiracy offense constitutes a dramatic departure from those 
offenses accepted internationally as falling within the ambit of the law of war. The accurate 
state of international law is that conspiracy is cognizable only in the context of a "conspiracy to 
commit genocide." T h e  theory of liability entitled "common criminal purpose" exists separately, 
and is not applicable in the context of a conspiracy. Neither theory of liability obtains here. As a 
result, Charge 1 must be dismissed. 

Conspiracy to Commit Genocide is a Separate Offense 

In noting that "conspiracy to commit genocide" is a cognizable offense under 
international law, the prosecution does not state anything different than what Mr. Hicks did in his 
initial motion: "[mloreover, under international law, there is no crime of conspiracy at all except 
in the contcxt of genocide."2 indeed, the prosecution's resort to the genocide context -wholly 

' Also referred in international criminal tribunals as "'joint criminal enterprise." 

Among the international criminal law conventions of the last half century, the sole reference to conspiracy appears 
in connection to the international crime of genocide. The 1948 Convention on rhe Prevention and Punishn~enr of the 
Crime of Genocide, Article 111 (b) ,  renders "conspiracy to commit genocide" punishable. Following the panem of 
this convention, the other international instruments addressing conspiracy in the context of armed conflict do so only 
with regard to genocide. For example, the Statutes of the International Tribunal for the F o n e r  Yugoslavia (1993) 
(Article 4.3) and the International Tribunal for Rwanda (1994) (Article 2.3) both criminalize conspiracy to commit 
genocide, using precisely the same language as the Genocide Convention. 
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inappropriate here - demonstrates the obvious: that conspiracy is not recognized as a valid 
offense under the law of war or by other international tribunals beyond the genocide context. 
Simply put, international c,ourts have refused to expand the use of conspiracy in any other 
situation besides genocide, and the conspiracy offense listed in MCI No. 2 is likewise invalid. 

Common Criminal Purpose is only a 'Theory of Liability 

The prosecution devotes several pages to the theory of "common criminal purpose" used 
in the ITCY. Yet the prosecution fails to confront the fact that MCI No.2 does not incorporate 
this theory of liability as enunciated in international criminal law in the context of prosecution of 
violations of the laws of war. The ICC statute, in Article 25, incorporates a common criminal 
purpose doctrine as a form of individual criminal responsibility, but not as a basis for an inchoate 
~ f f e n s e . ~  The ICTY has uscd "joint criminal enterprise" only as a theory of individual criminal 
responsibility.4 Conversely, and critically, joint criminal enterprise (common criminal purpose) 
has ncver been charged as an inchoate offense. Similarly, the ICTR has used the common 
criminal purpose doctrine to find liability, but it does not comprise a separate inchoate o f f e n ~ e . ~  
Thus, MCI No. 2's attempt to do so is without any support in the international arena. 

Thus, even if "common criminal purpose" as used in the international criminal tribunals 
is a valid form of individual criminal liability in a particular case, it is nevertheless a theory 
distinct from conspiracy, and one that cannot be merged therewith somehow to provide a basis 
for an inchoate offense. Consequently, MCI No. 2's attempt to transform "common criminal 
purpose" into an inchoate offense - contrary to all authority, including all holdings by the ICTY 
and ICTR - must be rejected. 

The U.S. Offense of Conspiracy is not Iuternationally Accepted 

Thc common law crime of conspiracy does not exist under international criminal law 
generally, except in the case of genocide, the most aggravated of international crimes. This is 
because most civil law countries (in contrast to common law jurisdictions such as the United 
States and United Kingdom) do not recognize the crime of conspiracy in their domestic criminal 
law systems.6 Instead, they focus on complicity, or participation, in an actual crime or attempt.' 

judgments related to the offense. It should be noted that the Statute of the International Criminal Court (1998) does 
not follow its adhac counterparfs for the rormer Yugoslavia and Rwanda, as it makes no explicit reference to 
conspiracy of any kind. 

' Article 25, 3. (d), In any way contributes to the commission or attempted commission of such a crime by a group 
ofpersons acting with a common purpose. Such contribution shall be intentional and shall either: 

(i) Be made with the aim of furthering the criminal activity or criminal purpose of the group, where such 
activity or purpose involves the commission of a crime within the jurisdiction of the Court; or 

(ii) Be made in the knowledge of the intention ofthe group to commit the crime. 

See, Prosecuror v. Kvocka el a)., Judgement, Cilse No. IT-98-3011 ,T.Ch. I, 2 Nov 2001 

Kayi~hema andRtdzindunu, ICTR-95-01-0534 (Trial Chamber), May 21, 1999, para. 203-205. 

Casqese. "International Criminal Law," Oxford UP, 2003, p. 191. 
Review Exhibit 2% 
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World War I1 Trials 

The prosecution's reliance on the trials held after the Second World War is similarly 
misplaced. Application of conspiracy to international crimes occurred most prominently in the 
war crimes trials following World War 11. The inclusion of the notion of conspiracy in the 
charters of the various tribunals was the result of U.S. influence during the drafting processes, 
but even then conspiracy was recognized in only very limited fashion (and not to the extent that 
would sustain Charge 1 herein).' Article 6 of the Nuremberg Charter (1945) sets forth the three 
crimes within the jurisdict~on of thc International Military Tribunal: crimes against peace, crimes 
against humanity, and war crimes. The term "conspiracy" appeared only in the definition of the 
first: "...planning, preparation. initiation or waging of a war of aggression or a war in violation 
of international treaties, agreements, or assurances, or participation in a common plan or 
conspiracj~ for the accomplishn~ent of the foregoing." (Emphasis added). 

A non-specific reference was also contained in the final sentence of article 6: "Leaders, 
organizers, instigators and accomplices participating in the formulation or execution of a 
common plan or conspiracy to commit any of the foregoing crimes are responsible for all the 
acts performed by any persons in execution of such plan." (Emphasis addcd). 

In the IMT, the prosecution, in count one, attempted to charge the defendants with 
conspiracy to commit war crimes and crimes against humanity as well as the crime of waging 
aggressive war. In the Tribunal's judgement, it found that "the [IMT] charter does not define 
as a separate crime any conspiracy except the one to commit acts of aggressive war."9 The 
tribunal disregarded "the offences of conspiracy to commit war crimes and crimes against 
humanity and will consider only the common plan to prcparc, initiate, and wage aggressive 
war."1° The principles set out in the Nuremberg Charter were conf~med as principles of 
international law by the UN General Assembly on December 11, 1946.'' 

Although the IMT captured the greater attention, most of the war crimes trials held 
following the war were conducted by the individual allies pursuant to Allied Control Council 
Law No. 10 (1945). That instrument, in Article I1 (d), mentioned conspiracyper se only with 
regard to crimes against peace. 

The Charter of the 'International Military Tribunal for the Far East (1 946), in Article 5, 
followed the Nuremberg precedent in citing conspiracy vis-a-vis crimes against peace (Article 

' Shabas, "An Introduction to the International C:riminal Court," 2"d ed., Cambridge UP, p. 103. 

Bassiouni, "Introduction to International Criminal Law," Transnational Publishers, 2003, p. 8. 

IMT-Nuremberg transcript, first volume, p. 226. 

lo  Id. at 226. 

I '  Resolution Affirming the Principles of International Law Recognised by the Charter of the Nuremberg Tribunal, 
G.A. Kes. 95(1). U.N. Doc. A1236 (1946). 
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5a), and also included it in the definition of the offense of crimes against humanity (Article 5c).I2 
Tellingly, the Charter did not contain any offense of conspiring to commit war crimes. 

Conspiracy is not followed in International Criminal Law 

Despite the references to conspiracy in the three aforementioned instruments, subsequent 
international criminal law conventions have not included conspiracy to commit such offenses. 
Instead, the sole references to conspiracy appear in connection to &nocide. The 1948 
Convention on the Prevention and Punishment of the Crime of Genocide, Article 111 (b), 
proscribes only "conspiracy to commit genocide" punishable. Following the pattern of this 
convention, the other international instruments addressing conspiracy in the context of armed 
conflict do so only with regard to genocide. 

The Statutes of the International Tribunal for the Former Yugoslavia (1993) (Article 4.3) 
and the International Tribunal for Rwanda (1994) (Article 2.3) both criminalize conspiracy to 
commit genocide, using precisely the same language as the Genocide Convention. Indeed, the 
ICTR has issued numerous judgments with respect to the offense.13 It should be noted that the 
Statute of the International Criminal Court (1998) does not follow its ad hoe counterparts for the 
former Yugoslavia and Rwanda, as it makes no explicit reference to conspiracy of any kind. 

Conclusion: As demonstrated, the offense of conspiracy is clearly restricted in modem 
international criminal law practice to the offense of genocide, the most egregious international 
crime. The offense of conspiracy as set forth in MCI No.2 is not found in the statues of the 
International Criminal Tribunal of Yugoslavia, International Criminal Tribunal for Rwanda or 
the International Criminal Court. MCI No. 2's infusion of common criminal purpose into the 
common law notion of conspiracy is unavailing as well as a purported basis for an inchoate 
offense under the law of war. 

4. Evidence: The testimony of expert witnesses. 

5. Relief Requested: The defense requests Charge 1 be dismissed, and any and all references to 
"co-conspiratoi' be stricken from Charge 2. 

6. The defense requests oral argument on this motion. 

- 
"Crimes against peace: "Namely, the planning, preparation, initiation or waging o f a  declared or undeclared war of 
aggression, or a war in violation of international law, treaties, agreements or assurances, or participation in a 
common plan or conspiracy for the accomplishment of any of the foregoing." 
Crimes against humanity: "Namely, murder, extermination, enslavement, deportation, and other inhumane acts 
committed against any civilian population, before or during the war, or persecutions on political or racial grounds in 
execution of or in connection with any crime within the jurisdiction ofthe Tribunal, whether or not in violation of 
the domestic law of the country where perpetrated. Leaders, organizers, instigators and accomplices participating in 
the formulation or execution of a common plan or conspiracy to commit any of the foregoing crimes are responsible 
for all acts performed by any person in execution of such plan." 

" See, e .g ,  Musema, (Trial Chamber), January 27,2000; Nrakirutimana and~Vtak;rutimana, (Trial Chamber), 
Fehmary 21,2003; Ntviiegeka, (Trial Chamber), May 16,2003; Nahimana, Barayagwiza and Ngeze, (Trial 
Chamber), December 3,2000; Nahimana, Barqagwizo and Ngeze, (Trial Chamber), December 3,2003. 
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By: - 
M.D. Mori 
Major, U.S. Marine Corps 
Detailed Defense Counsel 

Joshua L. Dratel, Esq. 
Law Offices of Joshua L. Oratel, P.C. 
14 Wall Street 
28th Floor 
New York, New York 10005 

Jeffery D. Lippert 
Major, U.S. A m y  
Detailed Defense Counsel 
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The Prosecution submit:$ the following proposed essential findings in relation to the 
above referenced motion: 

UNITED STATES OF AMERICA 

v. 

DAVID M. HICKS 

1. The General Counsel of the Department of Defense used his properly 
delegated authority pursuant to section 7A of Military Commission Order No. 
1 and issued Military Commission Instruction (MCI) No. 2. 

PROPOSED ESSENTIAL FINDINGS 
DEFENSE MOTION TO DISMISS 

CHARGE 1 
@11) 

2. MCI No. 2 establishes crimes and elements that are intended for use by this 
Military Commission. 

3. The crimes and elements listed in MCI No. 2 are derived from thc law of 
armed conflict, which is also commonly referred to as the law of war. 

4. The crime of "conspiracy" is delineated in section 6C of MCI No. 2 in the 
section titled "Other Forms of Liability and Related Offenses" 

5. Under MCI No. 2, a person can be found guilty of conspiracy based upon two 
different theories of liability. 

6. One theory of conspiracy liability under MCI No. 2 is based upon entering 
into an agreement with one or more persons to commit one or more 
substantive offenses triable by military commissions while knowing the 
unlawful purpose of the agreement. (Hereinafter "agreement" liability) 

7. A second theory of conspiracy liability under MCI No. 2 is based upon joining 
an enterprise of persons wlio share a common criminal purpose that involved, 
at least in part, the commission or intended commission of one or more 
offenses triable by military commission and such that the person joined the 
criminal enterprise willfully, that is with the intent to further the unlawful 
purpose. (Hereinafter "common criminal enterprise" liability) 

8. Under MCI No. 2, both agreement conspiracy liability and common criminal 
enterprise conspiracy liability require an overt act. 

9. Charge 1 against the Accused charges the offense of conspiracy delineating 
liability based on eithcr agreement liability or common criminal enterprise 
liability. 
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10. Charge 1 has delineated specific overt acts and the Prosecution will be 
required to prove at least one of these alleged overt acts beyond a reasonable 
doubt to convict the Accused of Charge 1. 

11. Military Commission jurisdiction is based on, among other things, Article 21 
ofthe Uniform Code of Military Justice that was enacted in 1950. 

12. For purposes of this motion, Article 21 of the Uniform Code of Military 
Justice is the same as its precursor, Article 15 of the Articles of War. 

13. Article 15 of the Articles of War was in effect when the U.S. Military 
Commission case of Ex parte Ouirin, 3 17 U.S. 1 (1 942) was tried. 

14. Article 15 of the Articles of War was in effect when the U.S. Military 
Commission case later the subject of litigation in Colepaugh v. Looney, 235 
F.2d 429 (loth Cir. 1956), was tried. 

15. In both the Q w a n d  Colepaueh cases, the Accused were charged with the 
offense of conspiracy to commit a law of war violation. 

16. In both the Quirin and Colevaunh cases, defense counsel brought challenges 
advocating that conspiracy to commit a law of war violation was not an 
offense. 

17. Despite the defense challenges, the Accused in both the and Colepaueh 
cases were convicted of conspiring to commit law of war violations. 

18. The above-mentioned conspiracy convictions have never been overturned. 

19. The Department of the Army formally recognized conspiracy to commit war 
crimes as an offense in 1956 when it issued the U.S. Army's Field Manual 27- 
10, The Law of Land Warfire. 

20. "Agreement" type conspiracy has been recognized in various facets of 
international law. These include: 

a. Nuremburg - conspiracy to commit aggressive war 
b. International Tribunal for the Far East 
c. The 1948 Convention on the Prevention and Punishment of the Crime 

of Genocide 
d. Convention for the Suppression of Illicit Traffic in Dangerous Drugs 

(1936) 
e. International Convention on the Suppression and Punishment of the 

Crime of Apartheid (1973) 
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f. United Nations convention Against Illicit Traffic in Narcotic Dmgs 
and Psychotropic Substances (1988) 

21. MCI No. 2 creates a more difficult standard for conviction of agreement type 
conspiracy than customary international law, as it requires the commission of 
an overt act. 

22. Both the International Criminal Tribunal of the Former Yugoslavia (ICTY) as 
well as the International Criminal Tribunal for Rwanda (ICTR) have sustained 
"Agreement" conspiracy convictions. 

23. Common criminal enterprise liability was solidified in the ICTY Appeals 
Chamber Decision in Prosecutor v. Tadic, Case No. IT-94-1-A (Appeals 
Chamber, July 15, 1999). 

24. The decision in Tadic was based upon finding this theory of liability implicitly 
contained in Article 7 of the governing statute for the ICTY. 

25. Common criminal enterprise liability used in the ICTY and ICTR is a basis 
for finding someone guilty of the ultimate substantive offense and not 
necessarily of an inchoate crime such as conspiracy. 

26. Based on the elements listed in MCI No. 2 for common criminal enterprise 
conspiracy liability, there is little or no distinction between the elements used 
by the ICTY and ICTR and MCI. No. 2. 

27. While the ICTY and ICTR require the completion of the substantive offense, 
this difference is minimized by the requirement that the Prosecution prove at 
least one overt act beyond a reasonable doubt. 

28. Like Nuremburg, the ICTY and the IC'TR, the starting point for this 
commission is to look at its own statute or commission law. 

29. It is common for there to be slight differences in applying the law of war 
because of differences in countries with civil law versus common law 
systems. 

30. Based on the initial requirement to apply and act consistently with 
commission law, and finding that there is nothing in the conspiracy elements 
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delineated in MCI No. 2 or in Charge 1 of the charge sheet to be inconsistent 
with the law of war, the motion to dismiss Charge 1 is denied. 

Lieutenant do~onel, U.S. Marine Corps 
Prosecutor 
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UNITED STATES OF AMERICA 
) 
1 
) DEFENSE MOTION TO 
) DISMISS CHARGE 2 FOR 

v. ) FAILURE TO STATE AN 
1 OFFENSE TRIABLE BY 
) MILITARY COMMISSION 

DAVID M. HICKS ) 

-- 1 4 October 2004 

The defense in the case of the United Slates v. David M. Hicks moves this military 
wmmission to dismiss Charge 2 against Mr. Hicks because it fails to state an offense under the 
law of war, and is not an offense triable by military commission. The defense states in support 
of this motion: 

1. Synopsis: In Charge 2, the Government alleges that Mr. Hicks attempted to murder divers 
members of coalition forces (the identities of these persons are not stated) while he did not enjoy 
wmbatant immunity. This conduct is not a violation of the law of war, and, therefore, fails to 
state an offense that can be tried before this military commission. Further, this military 
commission is without jurisdiction to try Mr. Hicks for this supposed offense because it is not 
"triable by military commission." Accordingly, the commission must dismiss Charge 2. 

2. Facts: See Charge Sheet. 

3. Discussion: It is not a violation of the law of war for an unprivileged combatant to engage in 
combat against enemy wmbatants.' Combatants are granted "immunity" £rom prosecution for 
acts like deliberately killing (murder) or injuring (battery) another human being that, if 
committed outside the context of combat, would ordinarily be criminal. Unprivileged 
wmbatants, on the other hand, do not enjoy "combatant immunity," and, can be prosecuted for 
killing or injuring a combatant. However, such prosecution may not be before a military 
commission. The proper forum in which to try an unprivileged combatant for killing or injuring 
a combatant is the same as that for other crimes against persons which are not violations of the 
laws of war--the domestic civilian criminal court of the State where the offense occurred. 

An unprivileged combatant who engages in war-like acts (i.e.,  engaging in combat 
operations) can be targeted by combatants. However, nothing in the law of war or any statute 
allows unprivileged combatants to be tried by military commission for the war-like acts they 
commit unless those acts violate the law of war. The law of war simply does not prohibit war- 
like acts committed against combatants. 

Alleged crimes occumng in the armed conflict that do not violate the law of war are 
subject to prosecution only in the domestic civilian criminal courts of the sovereign in whose 

' It would be a crime under the law of war for an unprivileged combatant to cause death or injury to a combatant if 
the (i) the person attacked was a wmbatant who had surrendered or was wounded, or (ii) the attacker used 
prohibited methods or means of warfare when he or she attacked the combatant. However such actions would be 
triable by a military commission not because of the status of the attacker as an unprivileged wmbatant, but because 
the acts themselves are violationsof the law of war. Because Charge 2 does not contain allegations that Mr. Hicks 
engaged in such conduct, it  will not be discussed further in this motion. 

RE 
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territory the offense conduct was peformed, regardless of the person's status under the law of 
war as a privileged combatant, unprivileged combatant, or civilian. 

Thus, the crime of "Murder by an Unprivileged Belligerent" does not exist under the law 
of war, notwithstanding its inclusion in Military Commission Instruction No. 2 (MCI No. 2). 
The offense lacks any basis in the law of war or any enabling statute. The offense of "Murder by 
an Unprivileged Belligerent" is, as styled in MCI No. 2, a solely domestic offense that must be 
tried in a domestic civilian criminal court that possesses geographic jurisdiction. Consequently, 
it must be rejected in this instance. 

Article 21 of the Uniform Code of Military Justice (UCMJ) establishes a military 
commission's jurisdiction over ".. .offense[sJ that by statue or by the law of war may be tried 
by military commission.. ."2 (emphasis added). It is from this congressional1 enacted Article Y that the President, in part, draws his authority to establish military commissions. 

However, there are only two non-law of war offenses Congress has approved for trial by 
military commission-Aiding the Enemy, Article 104, UCMJ and Spies, Article 106, UCMI. 
Congress has never authorized a military commission to try civilians for "Murder by an 
Unprivileged Belligerent." Indeed, to do so would be completely contrary to logic, sense, and 
tradition, because the forum to try individuals who lack combatant immunity for deliberately 
killing or injuring combatants already exists in the form of the domestic civilian courts of the 
sovereign possessing jurisdiction. Accordingly, "Murder by an Unprivileged Belligerent," as set 
forth in MCI No. 2, is not triable by military commission, and this military commission lacks 
jurisdiction to try Mr. Hicks for such an offense. Therefore, Charge 2 must be dismissed. 

4. In making this motion, or any other motion, Mr. Hicks does not waive any of his objections to 
the jurisdiction, legitimacy, andlor authority of this military commission to charge, try him, 
andlor adjudicate any aspect of his conduct or detention. Nor does he waive his rights to pursue 
any and all of his rights and remedies in any and all appropriate forums. 

5. Evidence: 1. The testimony of expert witnesses. 

6. Relief Requested: The defense requests Charge 2 be dismissed. 

- 

10 U.S.C. $821. 

' See President's Military Order of 13 November 2001, first paragraph. Note: "sections 821 and 836 of title 10. 
United States Code" are Anicle 21 and Anicle 36 of the Uniformed Code of Military Justice, respectively. - 
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7. The defense requests oral argument on this motion. 

By: 

Major, U.S. Marine Corps 
Detailed Defense Counsel 

JOSHUA L. DRATEL 
Joshua L. Dratel, P.C. 
14 Wall Street 
281h Floor 
New York, New York 10005 
(212) 732-0707 
Civilian Defense Counselfor David M. Hicks 

JEFFERY D. LIPPER'I' 
Major, U.S. Army 
Detailed Defense Counsel 
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UNITED STATES OF AMERICA ) 
) PROSECUTION RESPONSE TO 
1 DEFENSE MOTION 

v. ) TO DISMISS CHARGE 2 
1 
) 18 October 2004 

DAVID M. HICKS 1 

1. Timeliness. This response is being filed within the timeline established by the 
Presiding Officer. 

2. Position on Motion. The Defense Motion to dismiss Charge 2 (Attempted Murder by 
an Unprivileged Belligerent) should be denied. 

a. As the United States Supreme Court succinctly stated in Hamdi v. Rumsfeld: 

On September 11, 2001, the a1 Qaida terrorist network used hijacked 
commercial airliners to attack prominent targets in the United States. 
Approximately 3,000 people were killed in those attacks. One week 
later, in response to these 'acts of treacherous violence,' Congress passed 
a resolution authorizing the President to 'use all necessary and 
appropriate force against those nations, organizations or persons, in order 
to prevent any future acts of international terrorism against the United 
States by such nations, organizations or persons.' Authorization for Use 
of Military Force ('the AUMF'), 115 Stat 224. Soon thereafter, the 
President ordered United Stated Armed Forces to Afghanistan, with a 
mission to subdue a1 Qaeda and quell the Taliban regime that was known 
to support it. 

Hamdi v. Rumsjeld, I24 S.Ct. 2633,2635 (2004). 

b. Subsequent to the AUMF, the President issued his Military Order of 
November 13,2001 ("Detention, Treatment, and Trial of Certain Nan-Citizens in the 
War Against Terrorism"). 66 Fed. Reg. 222 (November 16,2001). In doing so, the 
President expressly relied on "the authority vested in me . . . as Commander in Chief of 
the Armed Forces of the United States by the Constitution and the laws of the United 
States of America, including the [AUMF] and section 821 and 836 of title 10, United 
States Code." ~ d .  ' 

' Sections 821 and 836 are, respectively, Articles 21 and36 of the Uniform Code of Military Justice 
("UCMJ"). These sections provide, in relevant part: 

Art. 21. Jurisdiction of courts-martial not exclusive 
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c. In his Order, the President found, inter alia, "To protect the United States and 
its citizens, and for the effective conduct of military operations and prevention of terrorist 
attacks, it is necessary fix individuals subject to this order . . . to be detained, and, when 
tried, to be tried for violations of the laws of war and other applicable laws by military 
 tribunal^."^ The President ordered, "Any individual subject to this order shall, when 
tried, be t ied by military commission for any and all offenses triable by military 
commission that such individual is alleged to have committed . . . ." Id., Section 2(a). 
He directed the Secretary of Defense to "issue such orders and regulations . . . as may be 
necessary to cany out" this Order. Id., Section 2(b) 

d. Pursuant to this directive by the President, the Secretary of Defense on March 
21,2001, issued Department of Defense Military Commission Order (MCO) No. 1 
establishing jurisdiction over persons (those subject to the President's Military Order and 
alleeed to have committed an offense in a charge that has been referred to the - - 
Commission by the Appointing Authority), MCO No. 1, para. 3(A), and over offenses 
(violations of the laws of war and all other offenses triable by military commission). Id., 
paragraph 3(B). The Secretary directed the Department of Defense General Counsel to 
"issue such instructions consistent with the President's Military Order and this Order as 
the General Counsel deems necessary to facilitate the conduct of proceedings by such 
Commissions . . . ." Id., paragraph 8(A) 

e. The General Counsel did so, issuing a series of Military Commission 
Instructions (MCIs), including MCI No. 2: Crimes and Elements for Trial by Military 
Commission. 

f. On June 9,2004, the Appointing Authority approved charges against the 
Accused, including, inter alia, Attempted Murder by an Unprivileged Belligerent. 
Murder by an Unprivileged Belligerent is an enumerated charge in MCI No. 2,) and 
Attempt is an enumerated form of liahilitylrelated  offense^.^ On June 25,2004, the 
Appointing Authority referred these charges to this Military Commission for trial. 

- p~ ~~ 

The provisions of this chapter conferring jurisdiction upon courts-martial do not deprive military 
commissions, provost courts, or other military tribunals of concurrent jurisdiction with respect to offenders 
or offenses that by statute or by the law of war may be tried by military commissions, provost courts, or 
other military tribunals. 

Art. 36. President may prescribe rules 

(a) Pretrial, hial, and post-trial procedures, including modes of proof, for cases arising under this 
chapter triable in courts-martial, military commission and other military tribunals . . . may be 
prescribed by the President by regulations which shall, so far as he considers practicable, 
aoolv the orincioles of law and the rules of evidence eenerallv recoenized in the ma1 of . . *  , - - 
criminal cases in the United States district courts, but which may not be contrary to or 
inconsistent with this chapter. 

@)All rules and regulations made under this article shall be uniform insofar as practicable. 

Id, Section I(e) 
' MCI No. 2, para. 6(B)(3) and (4) 

Id., para. 6(C)(6) and (7) 
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4. Legal Authoritv Cited 

a. President's Military Order of November 13,2001 ("Detention, Treatment, and 

Trial of Cerlain Nan-Citizens in the War Against Terrorism"). 

b. Military Commission Order No. 1. 

c. Military Commission Inshuction No. 2. 

d. Department of the Army Field Manual 27-10, July 1956. 

e. 10 U.S. Code $ 5  821, 836 (Articles 21,36, Uniform Code of Military Justice). 

f. Hamdi v. Rumsfeld, 124 S.Ct. 2633, 2639 (2004). 

g. Johnson v. Eisentrager, 339 U.S. 763,771 (1950). 

h. Ex Parte Quirin et al, 3 17 U.S. 1 (1942). 

i. Talbot v. Janson, 3 U.S. 133 (1795). 

j. Colepaugh 11. Looney, 235 F.2d 429 (10" Cir. 1956), cert. denied 352 U.S. 

1014 (1957). 

k. Padilla v. Bush, 233 F.Supp.2d 564, 592 (S.D.N.Y 2002). 

1. United States v Lindh 212 F.Supp.2d 541, 553 (E.D.V.A. 2002). 

m. Convention With Respect to the Laws and Customs of War on Land (Hague, 

11) Annex to the Convention, 29 July 1899. 

n. Hague Convention of 1907, Convention With Respect to the Laws and 

Customs of War on Land (Hague IV). 

o. Geneva Convention Relative to the Protection of Civilian Persons in Time of 

War,l2 August 1949. 

p. Geneva Convention for the Amelioration of the Condition of the Wounded 

and Sick of Armies in the Field, 12 August 1949. 

q. Geneva Convention for the Amelioration of the Condition of Wounded, Sick 

and Shipwrecked Members of Armed Forces at Sea, 12 August 1949 
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r. Geneva Convention Relative to the Treatment of Prisoners of War, 12 August 

1949. 

s. Charter of the International Military Tribunal, the Trial of German Major War 

Criminals: Proceedings of the International Military Tribunal sitting at 

Nuremberg Germany. 

t. International Tribunal for the Prosecution of Persons Responsible for Serious 

Violations of International Humanitarian Law Committed in the Territory of 

the Former Yugoslavia since 1991. 

u. Statute of the International Tribunal for Rwanda, 33 I.L.M. (1994). 

v. Rome Statute of the International Criminal Court, 37 I.L.M. (1994). 

w. Adam Roberts & Richard, Documents on the Laws of War (3d ed. 2002). 

x. Roger S. Clark, The Mental Element in International Criminal Law: The 

Rome Statute of the International Criminal Court and the Elements of 

Offences, 12 Crim. L.F. 291 (2001). 

y. Winthrop, Military Law and Precedents (2d Ed. 1920). 

z. Lieber's Code, General Order No. 100 War Department, April 24, 1863. 

aa. Black's Law Dictionary (6" ed. 1990). 

5. Discussion 

a. Militan, Commission Instruction No. 2 is a Valid. Binding Instruction 

(1) Execution of the war against al Qaida and the Taliban is within the 
exclusive province of the President of the United States pursuant to his powers as 
Executive and Commander in Chief under Article I1 of the United States ~onstitution.~ 
The Congress, in passing the AUMF of 2001, expressly authorized the President to use 
"all necessary and appropriate force" against "nations, organizations, or persons he 
determines planned, authorized, committed or aided the terrorist attacks that occurred on 
September 11,2001,"~ and it is the President's duty to cany out this war. 

Ex Parte Quirin, 317 U.S. l , 26  (1942) "The Constitution confers on the President the 'executive 
Power', Art 11, cl. I ,  and imposes on him the duty to 'take Care that the Law be faithfully executed.' Art. 11, 
3. It makes him the Commander in Chief of the A m y  and Navy, Art. 11, 2, cl. 1, and empowers him to 
appoint and commission officers of the United States. Art. 11, 3, cl. 1. 
'Public L. No. 107-40, 115 Stat. 224 (2001) 
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(2) As a plurality of the Supreme Court just months ago held, "The 
capture and detention of lawful combatants and the capture, detention, and trial of 
unlawful combatants, by 'universal agreement and practice,' are 'important incident[s] of 
war."'7 Furthermore, Congress, in enacting Articles 21 and 36 of the Uniform Code of 
Military ~ustice? expressly recognized the President's authority to use and to prescribe 
rules regarding military commissions. Thus, the President's Military Order is a 
legitimate, recognized exercise of his Constitutional authority as Commander in Chief. 

(3) As commissions are recognized to be the Executive Branch's 
prerogative, it has been left to the Executive to determine appropriate guidelines for the 
conduct of military commissions. "[Slurely since Exparte Quirin,. . . there can be no 
doubt of the constitutiorial and legislative power of the president, as Commander in Chief 
of the armed forces, to invoke the law of war by appropriate proclamation; to define 
within constitutional lin~itations the various offenses against the law of war; and to 
establish military commissions with jurisdiction to try all persons charged with defined 
vio~ations."~ 

(4) The IZxecutive has issued his guidance with respect to the present 
military commissions in his Military Order. The Order directs that individuals subject to 
trial under the Order shill receive a "full and fair trial,"1° and delegates the authority to 
promulgate further orders or regulations necessary to implement military commissions to 
the Secretary of ~efense."  The Secretary of Defense further delegated the authority to 
issue regulations and instructions to the Department of Defense General ~ o u n s e l . ' ~  It is 
pursuant to this authority that the Department of Defense General Counsel issued, among 
other instructions, MCI No. 2. This instruction is "declarative of existing law" I' and 
details a number of offenses that "derive from the law of armed conflict."'" 

( 5 )  This declarative instruction, which has a direct lineage to the 
President's authority to regulate the conduct of armed conflict, expressly lists "Murder by 

' Hamdi v. Rumsfeld, I24 S.Ct. 2633,2639 (2004), citing Exparte Quirin, 317 US.. at 28 (emphasis 
added). See also, Johnson v. Eisentrager, 339 U.S. 763,771 (1950). 

10 U.S.C. $$ 821,836 (1994). Congress takes notice of the law of war in this manner: "The provisions of 
this chapter confeming jurisdiction upon courts-martial do not deprive military commissions, provost 
courts, or other military mblmals of concurrent jurisdiction with respect to offenders or offenses that by 
statute or by the law of warmay be med by military commissions, provost courts, or other military 
tribunals." [emphasis added] 

Colepaugh v. Looney, 235 F.2d 429 (10' Clr. 1956), cerl. denied 352 U.S. 1014 (1957) 
'O PMO, Section 4(c)(2). 
I I I d ,  Section 6(a). 
l 2  Pursuant to DoD MCO No. 1, Section 7. Regulations A. Supplementary Regulations and I~lsbuctions: 
The Appointing Authority shall, subject to approval of the General Counsel of the Department of Defense 
if the Appointing Authority is not the Secretary of Defense, publish such further regulations consistent with 
the Pres~dent's Military Order and this Order as are necessary or appropriate for the conduct of proceedings 
by Commissions under the President's Military Order. The General Counsel shall issue such insauctions 
consistent with the President's military order and this Order as the General Counsel deems necessary to 
facilitate the conduct of proceedings by such Commissions, including those governing the establishment of 
Commission-related offices and performance evaluation and reporting relationships. 
l 3  Para. 3(A), MCI No. 2. 
l4 Id. 
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an Unprivileged Belligerent" as an offense requiring proof beyond a reasonable doubt of 
the following elements: 

(:a) The Accused killed one or more persons; 

(:b) The Accused either: 

(i) intended to kill or inflict great bodily harm on such 

person or persons; or 

(ii) intentionally engaged in an act that is inherently 

dangerous to another and evinces a wanton disregard of human life; 

(c) The accused did not enjoy combatant immunity; and 

(d) The killing took place in the context of and was associated with 

armed confl i~t . '~  

(6) The instruction also enumerates Attempt among "Other Forms of 

Liability and Related 0ffenses,"16 having the following elements: 

(a) The accused committed an act; 

(b) The accused intended to commit one or more substantive 

offenses triable by military commission; 

(c) 'l'he act amounted to more than mere preparation; and 

(d) The act apparently tended to effect the commission of the 

intended offense." 

b. MCI No.~Accuratelv Declares Murder bv an Unprivileeed Belligerent as a 
Crime under the Law of Armed Conflict 

(1) MCI No. 2 does not create new law; it is declarative of law that 
previously existed under the Law of Amed Conflict. Murder and other acts of 
belligerency by an unprivileged belligerent was a crime triable by military commission 
long before the Accused's charged activity. 

(2) The Law of Armed Conflict does not create offenses that would 
otherwise not constitute criminal conduct. Rather, it recognizes that certain conduct that 
is otherwise criminal should not be excused by a state of war. As detailed further below, 

" MCI No. 2, para. 6(B) 
16 Id, para. 6(C)(7). 
" id. 
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the Law of Armed Conflict recognizes that a lawful combatant, acting in consonance with 
the Law of Armed Conflict, has a legal justification for certain acts that would othemise 
subject him to prosecution (e.g., willfully killing or attempting to kill certain categories of 
other human beings, such as other combatants, or destroying property). Conversely, the 
Law of Armed Conflict recognizes that a person who is not a lawful combatant acting in 
consonance with the Law of Armed Conflict does not enjoy this legal justification and 
may be prosecuted for his acts of belligerency. 

(3) Unlawful Killing 

(a) As a starting point, unlawful killing is universally recognized 
and punished as a cnme. "Murder," according to Black's Law Dictionary, is "the 
unlawful killing of a human being by another with malice aforethought." l8 "Malice 
aforethought," in turn, is a "predetermination to commit an act without legal justification 
or exc~se ." '~  The Defense acknowledges that murder is a criminal act, and that an 
unprivileged belligerent (i.e.,  one who does not enjoy combatant immunity) can be 
prosecuted for willfully killing a combatant. The Prosecution concurs with the Defense 
on this point. However, the Defense contends that this is a domestic offense, triable in a 
domestic court, not a violation of international law, triable by military commission. This 
assertion is without melit. 

@) Murder has long been condemned not only under domestic 
laws, but under international law. As early as 1899;' at the Hague Convention, the 
international community recognized that "[tlhe right of belligerents to adopt means of 
injuring the enemy is not unlimited." Among other limitations, Section 11, Chapter I of 
Article 23 of the Hague Convention of 1899 prohibited "kill[ing] or wound[ing] 
treacherously individuals belonging to a hostile nation or army."" This language was 
reiterated in the 1907 Hague Convention. 

(c) As noted in EM 27-10, the Geneva Conventions of 1949 define 
willful killing of protected persons as a "grave breach."23 Department of the Army Field 
Manual 27-10, July 1956, para 502. Addressing armed conflicts not of an international 
character, Geneva IV prohibits "violence to life and person, in particular murder of aN 
kinds" of persons taking no active part in hostilities (emphasis added). Geneva 
Conventior~ Relative to the Protection of Civilian Persons in Time of War of 12 August 

'' Black's Law Dictionary. page 1019 (6& e d  1990). 
l 9  Id. at 957. 
' O  The Hague Convention of' 1899 was later substituted by the Hague Convention of 1907, $2 Art.22, which 
reiterated the same edict. The convention of 1899 is still cited, however, to show the first point in time that 
means of injuring the enemy were formally limited in international law. 
'' Convention With Respect to the Laws and Customs of War on Land (Hague, If) Annex to the Co~~vention, 
29 July 1899, art. 22,32 Stat. 1803. 
" Id. at art. 23. 
23 See Geneva Conventionfi>r the Amelioration of the Condition of the Wounded and Sick of Armies in the 
Fieldof12 August 1949 (T.Z.A.S. 23362), Arficle 50; Geneva Convention for /he Amelioration of fhe  
Condition of Wounded, Sick and Shipwrecked Members ofArnied Forces at Sea of 12 August 1949 (T.I.A.S. 
3364), Article 51; Geneva Cbnvenfion Relative to fhe Treatment of Prisoners of War o f f 2  August 1949 
(T.I.A.S. 3364). Geneva Coni~ention Relative to theProtection of Civilian Persons in Time of War of I2 
Azrgust 1949 (T.I.A.S. 3365) ("Geneva IF"?, Article 147. 

Reveiw Exhibit 24-8 
Page 7 of 13 

Page 85 of 362



((1) The Nuremberg Charter recognized criminal liability for 
murder by its declaration that the Tribunal "shall have the power to try and punish 
persons who, . . . whether as individuals or as members oforganizations, committed any 
of the following crimes:24 

(a) Crimes against Peace: namely planning, 
preparation, initiation or waging of a war of aggression, or a war in violation of 
international treaties, agreements, or assurances, or participation in a common 
plan or conspiracy for the accomplishment of any of the foregoing; 

(b) War Crimes: Namely violations of the laws or 
customs of war. Such violations shall include, but not be limited to, murder 
[emphasis added], ill-treatment, or deportation to slave labor or for any other 
purpose of civilian population of or in occupied temtory, murder or ill-treatment 
of prisoners of war or persons on the seas, killing of hostages, plunder of public 
or private property, wanton destruction of cities, towns or villages, or devastation 
not justified by military necessity; 

(c) Crimes against Humanity: namely murder 
[emphasis added], extermination, enslavement, deportation, and other inhumane 
acts committed against any civilian populations, before or during the war, or 
persecutions on political, racial, or religious grounds in execution of or in 
connection with any crime within the jurisdiction of the tribunal, whether or not 
in violation of the domestic law of the country where perpetrated. Leaders, 
organizers, instigators, and accomplices participating in the formulation or 
execution of a common plan or conspiracy to commit any of the foregoing crimes 
are responsible for all such acts performed by any persons in execution of such 
plan. 

Agreement for the Prosecution and Punishment of the Major War Criminals of the 
European Axis, Aug. 8, 1945, 2, art. 6(a), 82 U.N.T.S. 279,288, 59 Stat. 1544, 1547." 

(e) Present-day intemational tribunals - the International Criminal 
Tribunal for the Former Yugoslavia (ICTY), the International Criminal Tribunal for 

l4 The Nuremberg Tribunal, and the doctrines developed thereunder, have become to be hown as the 
"Nuremberg Principles," which were unanimously adopted by United Nations Resolution 95(I), which 
affirmed the principles of international law recognized by the charter of the Nuremberg Tribunal and then 
judgment of the tribunal . See Trial of the Major War Criminals before the International Military 
Tribunal, Nuremberg, vol. Z I I ,  IMTSecrefarial, Nuremberg, 1948, pp. 413-414 and 497 (As reprinted in 
Documents on the Laws of War. ThirdEdition). 
",See also International Military Tribunal for the Far East, Apr. 26, 1946, 2, art. 5(a)-@), 4 Bevans 20, 28 
(using the same or substantially similar language). The Allied Powers also used the same provis~ons to 
describe crimes against peace and similarly assigned criminal responsibility for lower level military 
tribunals in Allied occupied Germany. See Law No. 10: Punishment of Persons Guilty of War Crimes, 
Crimes Against Peace and Against Humanity, 3 Official Gazette Conlrol Council for Germany 50, 50-51 
(1946). See also Whihley R. Hams, Tyranny on Trial: The Evidence at Nuremberg 555 (1954) and Major 
Edward I. O'Brien, The Nuremberg Principles, Command Responsibility, and the Defense of Captain 
Rockwood, 149 Mil. L. Rev. 275, 281 (1995j,). 
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Rwanda (ICTR) and the International Criminal Court - all have codified murder 
in some form as an offense under the customary law of armed conflict. 

i. Pursuant to Article 2 of the ICTY Statute, the Tribunal 
has the power to prosecute persons committing or ordering the commission of grave 
breaches of the Geneva Conventions of 12 August 1949, including willful killing of 
protected persons.27 Article 5, Crimes Against Humanity, states that the Tribunal shall 
have the power to prosecute any persons responsible for murder when committed in 
armed conflict, whether international or internal in character, and directed against any 
civilian population."8 

ii. The ICTR Statute contains almost identical 
provisions.29 Under Article 3, Crimes Against Humaniry, the Rwandan tribunal has the 
power to prosecute persons responsible for murder when committed as part of a 
widespread or systematic attack against any civilian population on national, political, 
ethnic, racial or religious grounds.30 Under Article 4, Violations ofArticle 3 Common to 
the Geneva Conventions, the Rwandan tribunal has the power to prosecute persons 
committing or ordering to be committed serious violations of Article 3 common to the 
Geneva Conventions of 12 August 1949 for the Protection of War Victims, and of 
Additional Protocol I1 thereto of 8 June 1977 including murder. 

iii. The Rome Statute of the ICC specifies a number of 
uunishable offenses that include some m e  of willful killing as an element both as an . & - 
Hllegation of crimes against humanity and an allegation of war  crime^.^' These offenses 
include: genocide by the crime against humanity of murder:3 and the war crime 

26 The U.S. delegation to the ICC appealed to United States federal law duringnegotiations over the ICC 
statute. See Roger S. Clark, Me Mental Element in International Criminal Law: The Rome Statute of the 
International Criminal CourtandtheEIements of Oflences, 12 Crim. L.F. 291, 294 n.13,316, 317 n.86 
(2001) (observing that the United States delegation was guided by federal law and U.S. military materials) 

27 Statute of the International Tribunal art. 7 32 I.L.M. 1192-94. adoptcd by S.C. Res. 827, U.N. SCOR, 
48th Sess., 3217th mtg. at 2, U.N. Doc. SIRES1827 (1993). 32 I.L.M. 1203 [hereinafter lCTY Statute], 
available at hnu:l /w.u~~r~iichiibadiclstatut /s tat2OQ0.htm. 

28 ICTY Statute, ~ r t  5. 
29 Statute of the International Tribunal for Rwanda adopted by S.C. Res. 955, U.N. SCOR, 49' Sess., 
3453th mtg. ar 2, U.N. Doc. SIRES1955 (1994), 33 I.L.M. (1994) [hereinafter ICTR Statute], available at 
http:llww.ictr.orglENGLISWbasicdocslstatute.h~l 
lo ICTR Statute, Art 3. 

" July 17, 1998, art. 28@)(i), U.N. Doc. AICONF. 18319 (1998), 37 I.L.M. 999 [hereinafter Rome Statute] 
available at hnp:Nwww.un.orgilawliccIstatuteIromefra.. 
32 Rome Statute, Article 6 (a) Genocide by killing 
I .  The perpetrator killed 2 one or more persons. 
2. such or persons belonged to a particular national, ethnical, racial or religious group. 
3. The perpetrator intended to destroy, in whole or in part, that national, ethnical, racial or religious goup, 
as such. 
4. The conduct took place in the context of a manifest pattern of similar conduct directed against that group 
or was conduct that could itself effect such destruction. 
33 Article 7 (1) (a) Crime against humanity of murder 
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of willful killing of protected persons,34 killing or wounding a person hors de 
and treacherously killing or wounding individuals belonging to the hostile nation or 
army.36 

(1) Unlawful killing clearly is a charge contemplated by 
international law. Furthermore, the status or means used by the perpetrator, as well as the 
status of the victim, can be determinative of whether a killing is unlawful. 

(4) &of Bellinerencv bv an Unprivilened Belligerent 

(a) Individuals "who take up arms and commit hostile acts without 
having complied with the conditions pre-scribed by the laws of war for recognition as 
belligerents are, when captured by the injured party, not entitled to be treated as prisoners 
of war and may be tried and sentenced to execution or imprisonment." Field Manual No. 
27-10, Article 80, 18 July 1956 (citation omitted). See also, id, Articles 81, 82. 
Historically, those caught committing acts of belligerency who do not qualify as such, 
sometimes termed "unlawful combatants" or "unprivileged belligerents," have been 
treated harshly.37 

(b) The recognition that unlawful combatancy violates the law of 
nations dates far back in our Nation's history. In a 1795 concurring opinion, Justice 
Iredell noted that "hostility committed without public authority" is "not merely an 
offence against the nation of the individual committing the injury, but also against the 

1. The perpetrator killed 7 one or more persons. 
2. The conduct was committed as part of a w~despread or systematic attack directed against a civilian 
population. 
3. The perpetrator knew that the conduct was part of or intended the conduct to be part of a widespread or 
systematic attack against a civilian population. 
34 Rome Statute, Article 8 (2) (a) (i) War crime of wilful killing 
1. The perpetrator killed one or more persons. 
2. Such person or persons were protected under one or more of the Geneva 
Conventions of 1949. 
3. The perpehator was aware of the factual circumstances that established that 
protected status. 
4. The conduct took place in the context of and was associated with an 
international armed conflict. 
5. The perpetrator was aware of factual circumstances that established the 
existence of an armed conflict. 
3 5 ~ o m e  Statute, Article 8 (2) @) (vi) War crime of killing or wounding a person hops de combat 
1. The perpehator killed or ~njured one or more persons. 
2. Such person or persons were hors de combat. 
3 .  The p&pehatorkas aware of the factual circumstances that established this status. 
4. The conduct took place in the context of and was associated with an international armed conflict. 
5. The perpetrator was aware of factual circumstances that established the existence of an armed conflict 

l6 Rome Statute, Article 8(2)(b)(xi). 
" In fact, summary execution of unlawful combatant was not uncommon. See, e.g., United States v. List 
(''Hostage Case"), I I Trials of War Criminal 1223 (GPO 1950)(indictment charged Accused had illegally 
designated captured individuals as "partisans" and executed them. Accused acquitted on this charge 
because Government had failed to prove beyond a reasonable doubt that the captured individuals were, in 
fact, lawful combatants). 
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law of nations . . . ." Ihlbot v. Janson, 3 U.S. 133 (1795)(Iredell, concurring)(emphasis 
added). 

(c) Colonel Winthrop, in his famed Military Law and Precedents 
noted: 

Irregular armed hodies or persons not fomling part of the organized forces of a 
belligerent, or operating under the orders of its established commanders, are not 
in general recognized as legitimate troops or entitled, when taken, to be treated as 
prisoners of war, but may upon capture be summarily punished even with death. 

Winthrop, Military Law and Precedents, 783 (1895,2d Ed. 1920). During the Civil War, 
military commissions were used frequently to try and punish unlawful combatants, 
typically for "Violation of the laws of war." Id. at 784. Many were sentenced to death. 
Id. at 784, footnote 57. 

(d) Lieber's Code, General Order No. 100 War Department, April 
24, 1863, recognized the distinction between lawful and unlawful combatant as well. 
Under Article 57, "So soon as a man is armed by a sovereign government, and takes the 
soldier's oath of fidelity, he is a belligerent; his killing, wounding, or other warlike acts 
are not individual crimes or offenses." Article 82, on the other hand, states that those 
who "commit hostilities, whether by fighting, or inroads for destruction or plunder, or by 
raids of any kind, without commission, without being part and portion of the organized 
hostile army . . . shall be treated summarily as highway robbers or pirates." Id. 

(e) The United States Supreme Court has specifically upheld the 
jurisdiction of military commissions to try unlawful con~batants: 

By universal agreement and practice the law of war draws a distinction between 
those who are lawful and unlawful combatants. Lawful combatants are subject to 
capture and detention as prisoners of war by opposing military forces. Unlawful 
combatants are likewise subject to capture and detention, but in addition they 
are subject to trial and punishment by military tribunals for acts which 
render their belligerency unlawful. 

Ex Parte Quirin, 31'7 U.S. 1 (1942)(emphasis added). A plurality of the Supreme Court 
recently reaffirmed this holding. Hamdi v. Rumsfeld, 124 S.Ct. 2633 (2004)cThe 
capture and detention of lawful combatants and the capture, detention, and trial of 
unlawful combatants, by 'universal agreement and practice,' are 'important incidents of 
war"'). 

(S) Qualification for Lawful Belligerent Status. The standard for 
who qualifies as a privileged belligerent has changed through the years. Under modem 
international standards, to qualify as belligerents, an army, militia or volunteer corps 
must fulfill the followirig conditions: 

(i) Be commanded by a person responsible for his 
subordinates; 
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distance; 
(ii) Have a fixed distinctive emblem recognized at a 

(iii) Cany arms openly; and 

(iv) Conduct their operations in accordance with the laws 
and customs of war. 

Convention With Respect to the Laws and Customs of War on Land (Hague IV), 18 
October 1907, Chapter 1, art. 1, 32 Stat. 1803 

(g) Furthermore, the inhabitants of a temtory which has not been 
occupied, who, on the approach of the enemy, spontaneously take up arms to resist the 
invading troops without having had time to organize themselves in accordance with 
Article 1, shall also be regarded as belligerents, but only ifthey carry arms openly and if 
they respect the laws and customs of war. Id. 

(h) Therefore, if an individual does not qualify as a belligerent, 
either due to his failure to abide by the first three above-enumerated requirements, or 
because the operations that he conducts are not in accordance with the laws and customs 
of war, then the laws and rights of war need not be applied to that individual under 
existing international law, and he may he tried by military commission for the acts which 
render his belligerency unlawful. Quirin. 317 U.S. at 31. 

(i)  Thus, under the Law of Armed Conflict, only a lawful 
combatant enjoys "combatant immunity" or "belligerent privilege" for the lawful conduct 
ofhostilities during amled conflict. See Padilla v. Bush, 233 F.Supp. 2d 564, 592 
(S.D.N.Y 2002). Lawful combatants may be held as prisoners of war, but are immune 
from criminal prosecution by their captors for belligerent acts that do not constitute war 
crimes. Id. at 592, citing United States v. Lindh, 212 F.Supp. 2d 541, 553 (E.D.V.A. 
2002). The entire body of law stands for a simple proposition: those considered "lawful 
combatants" under the law cannot be prosecuted for belligerent acts if they abide by the 
law of armed conflict. Conversely, those who either do not meet the definition of lawful 
combatant - "unlawful combatants" -- or who meet the definition hut do not abide by the 
law of armed conflict nlay be prosecuted by military commission. MCI No. 2 correctly 
states this proposition, and even provides the added protection that the Accused enjoys a 
presumption that he is a lawful combatant, and the Prosecution must prove beyond a 
reasonable doubt that he did not enjoy combatant immunity during his acts of 
belligerency in order to convict him of this offense. 

(5) The principles and precedent of international law fully support the 
declaration under MCI No. 2 that Murder by an Unprivileged Belligerent states an 
offense and is triable by military commission. Accordingly, the Defense's Motion to 
Dismiss should be denied. 

6. Attached Files. None. 
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7. Oral Argument. If the Defense is granted oral argument, the Prosecution requests the 
opportunity to respond. 

8. Witnesses/Evidence. As the Defense's Motion is purely a legal one, no witnesses or 
evidence are required. 

KURT J. BRUBAKER 
Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 
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I UNITED STATES OF AMERICA 

v. 

DAVID M. HICKS 

DEFENSE REPLY REGARDING 
MOTION TO DISMISS 

CHARGE 2 FOR FAILURE TO 
STATE AN OFFENSE TRIABLE 
BY MILITARY COMMISSION 

26 October 2004 

The Defense in the case of the United States v. David M. Hicks. moves to dismiss Charge 2 on the 
ground that it fails to state an offense under the laws of armed conflict (LOAC), and states in 
support of this reply: 

1 .  Synopsis: The prosecuiion's response fails to establish that LOAC protects combatants in the 
ordinary course of armed conflict. The killing of a combatant does not violate LOAC unless the 
killing involves unlawful means or methods. 

2. Facts: Mr. Hicks never fired a weapon or assisted in firing a weapon at U.S. or any other 
force during the international anned conflict in Afghanistan. 

3. Discussion: The issue at the heart of this motion is whether the killing of a soldier by an 
individual who does not posses combatant immunity violates the LOAC. The answer is no. 

The prosecution's position is patcntly circular, since it attempts to validate the offense in 
Charge 2, listed in MCI No. 2, by citing MCI No. 2 itself as "declarative of existing law." But 
MCI No. 2 is not declarative of existing law regarding this particular offense. Instead, with 
respect to Charge 2, MCI No. 2 invents a new offense in its entirety. In fact, MCI No. 2 was 
issued after the alleged offenses occurred as a means of justifying prosecutions by this 
commission. MCI No.2 is not a duplicate of any of the International Criminal Courts statues, 
does not reflect the existing state of the law of war, and is not the product of independent or 
recognized scholarship on the LOAC or intcmational law. Indeed, absent itself, MCI No. 2, and 
Charge 2 in particular, is without any foundation at all. 

For this commission to have jurisdiction, the alleged criminal conduct must violate 
LOAC. The prosecution cites numerous examples in which the words "murder" or "killing" are 
used. Yet all of these examples involve the murder or killing of individuals protected undrr 
LOAC ("willful killing oEprotected person,"' "person taking no active part in ho~tilities,"~ "acts 
committed against any civilian population,"3 "willful killing of protected persons,"4 and "attack 

' Prosecution Response, page 7, paragraph (3)(c). 

Prosecution Response, page '7, piuagraph (3)(c). 

Prosecution Response, page 8, puagraph (3)(d)(c). 

' Prosecution Response, page 9, paragraph (3)(e)(i). 
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against any civilian population"5). In cach of the instances ciied by the prosecution, it is the 
protected status of the individual killed or attacked which renders such action a violation of the 
LOAC. 

In contrast, in the circumstances pertinent here, military members are not within the 
LOAC's protection unless hors dt. combat. The LOAC does not serve as a complete criminal 
code governing all potential crimes that may occur within an international armed conflict. 
Rather, LOAC co-exists with domestic penal laws, and is selective in who, when and what it 
protects. 

The prosecution reaches back to the Hague convention for the proposition that killing 
"treacherously individuals belonging to a hostile nation or armyx6 as support for this new 
charge. Yet, the prosecution fails to mention that the treacherous killing verbiage is designed to 
prohibit using poisons or acts of both of which are violations of LOAC. 

Similarly, the prosecution's reliance on the international criminal tribunals of the ICTY, 
ICTR and ICC is misplaced. All the sections cited by the prosecution address killing of 
"protccted persons" such as civilians or soldiers hors de combat. Thus, those sections do not 
support Charge 2 herein. 

Further, the prosecution seeks support for Charge 2 in the definitions of "crimes against 
humanity." Again, that reliimce is unavailing, since "crimes against humanity" are not triable in 
a military commission. Article 21 of the UCMJ extends jurisdiction over only violations of the 
law of war and specific statues. (Article 104 and Article 106 of the UCMJ). 

Being an Unprivileged Belligerent is not an offense under LOAC 

The prosecutions also unsuccessfully seeks refuge in MCI No. 2. The reference to 
"unprivileged belligerentx8 in Charge 2 and in the comment in MCI No. 2, which states, "[elven 
an attack on a soldier would be a crime if the attacker did not enjoy 'belligerent privilege"' or 
"'combatant immunity[,]"' is an attempt to make any participation in an armed conflict by a 
person who does not enjoy comhatant status a violation of the law of war. Such a position is 
incorrect. 

There is but one LOAC consequence of direct participation in an armed conflict. 
Civilians who "take a direct part in hostilities" lose the protection from attack they would 

Prosecution Response, page 9, paragraph (3)(e)(ii). 

Prosecution response, page 7, paragraph (3)(b). 

' Perfidy is the misuse of protected status to accomplish a killing. (e.g. dressing as a member of the Red Cross to 
gain e n e  to an enemy's base and then attacking would be perfidy). 

The government uses the term "unprivileged belligerent" to represent an individual who is not entitled to 
combatant immunity. The test to determine a person's ability to receive combatant immunity is the same as 
determining the entitlement to PClW status under the applicable principles of the Third Geneva Convention of 1949. 
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otherwise enjoy pursuant to the law of war. Thus, it is not a violation of the law of war for 
combatants to use force against a civilian who takes a direct part in hostilities during the time 
they engage in hostile action: "[wlith unlawful combatants, [LOAC] refrains from stigmatizing 
the acts as criminal. It merely takes off a mantle of immunity from the defendant, . . ."lo 

However, because the unprivileged belligerent does not have combatant status (he 
remains a civilian), he does not enjoy immunity from prosecution for murder that a combatant, 
protected by the law of war, has when killing an enemy combatant or civilian directly 
participating in the hostilitit:~. This immunity from prosecution (together with entitlement to 
treatn~ent as a prisoner of war) constitutes the fundamental benefit of lawful combatant status. 

Absent such immunity, the unprivileged belligerent who kills a combatant is subject to 
prosecution for murder pursuant to the domestic law of those States that possess both subject 
matter jurisdiction over the offense, and personal jurisdiction over the accuscd. Because murder 
is not a crime under the I,OAC, the applicable domestic law offers the sole basis for prosecution. 
Although the distinction between the war criminal and the unprivileged belligerent (who may 
also be a war criminal if his conduct violates LOAC) has at times been misconstrued," such a 
distinction is wcll-estab1isht:d in the law of war, and is essential to a fair and impartial -and 
lawful - prosecution by this ~ornrnission.'~ 

4. Evidence: The testin~ony of expert witnesses. 

5. Relief Requested The defense requests that Charge 2 be dismissed. 

6. The defense request oral argument on this motion. 

BY: --- 
M.D. MORI 
Major, U.S. Marine Corps 
Detailed Defense Counsel 

PI, art 51.3 

l o  YORAM DINSTEIN, THE CONDUCT OF HOSTILITIES UNDER THE LAW OF INTERNATIONAL ARMED CONFLICT, P.3 1 
(2004). 

' I  See, eg., Exparte Quirin, 3 17 IJS at 32. The Qurin decision has been criticized for its deviation from law of war 
principla by several top scholars and practitioners in the field. For instance, W. Hays Parks, the Law of War Chair, 
Office of the General Counsel, Department of Defense, has noted that "Quirin is lacking with respect to some of its 
law of war scholarship." Special Forces' Wear of Nun-Slundard Uniforms, 4 CHI. J .  INT'L L. 493 (2003), at h. 31. 

'? YORAM DINSTEIN, THE CONDUCT OF HOSTILITIE.~ UNDER THE LAW OF INTERNATIONAL A R M ~ D  COUFLICT 234 
(2004); Richard. R. Baxter, So-called "Unprivileged Belligerency": Spies, Guerrillas and Saboteurs, 1952 BRIT. 
Y.B. INT'L L. 323, reprinted in MIL. L. REV. (Bicentennial Issue) 487 (1975). See also, Derek links, The Declining ,, 
Status oft'ow ~la tus ,~45  HARV. INT'L L.J. 367,436-439, who takes an even more emissive 'e 

k',v,e,,, 8X.&iP* 

Page %of"/ 
Page 94 of 362



Joshua L. Dratel, Esq. 
Law Offices of Joshua L. Dratel, P.C. 
14 Wall Street 
28th Floor 
New York. New Yo:rk 10005 

Jeffery D. Lippert 
Major, U.S. Army 
Detailed Defense Counsel 
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UNITED STATES OF AMERICA 

v. 

DAVID M. HICKS 

PROPOSED ESSENTIAL FINDINGS 
DEFENSE MOTION TO DISMISS 

CHARGE 2 
(Dl21 

1 November 2004 

The Prosecution submits the following proposed essential findings in relation to the 
above-referenced motion: 

1. The General Counsel of the Department bf Defense used his properly delegated 
authority pursuant to section 7A of Military Commission Order No. 1 and issued 
Military Commission Instruction (MCI) No. 2. 

2. MCINo. 2 establishes crimes and elements that are intended for use by this 
Military Commission. -- 

3. The crimes and elements listed in MCI No. 2 are derived flom the law of armed 
conflict, which is also commonly referred to as the law of war. 

4. The crime of "Murder by an Unprivileged Belligerent" is delineated in section 6B 
of MCI No. 2 in the section titled "Substantive Offenses - Other Offenses Triable 
by Military Commission." 

5. Criminal liability for conduct constituting murder by an unprivileged belligerent 
is rooted in the law of armed conflict and is triable by military commission. 
Based on the requirement to apply and act consistently with commission law, and 
finding that there is nothing in the elements of murder by an unprivileged 
belligerent delineated in MCI No. 2 or in Charge 2 of the charge sheet to be 
inconsistent with the law of armed conflict, the motion to dismiss Charge 2 is 
denied. 

Lieutenant dolonel, U.S. Marine Corps 
Prosecutor 
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UNITED STATES OF AMERICA ) 

) DEFENSE MOTlON T O  
) DISMISS CHARGE 3 FOR 

v. 1 FAILURE TO STATE AN 
) OFFENSE 

DAVID M. HICKS 
) 
) 4 October 2004 

The defense in the case of the United Stares v. David M. Hicks moves for dismissal of Charge 3 
against Mr. Hicks, and states in support of this motion: 

1. Synopsis: Charge 3 alleges that Mr. Hicks aided the enemy. However, the charge fails to 
state an offense by Mr. Hicks because Mr. Hicks owed no duty of allegiance to the United States 
or any other nation that would make him criminally liable for his actions while in Afghanistan. 

2. Facts: A. Mr. Hicks is an Australian citizen. 
B. Mr. Hicks has never been a member of the United States Armed Forces, and 

the site of the alleged misconduct by Mr. Hicks is not within the territory 
under the control of the Untied States or United States Armed Forces. 

C. Mr. Hicks' conduct in Afghanistan did not violate Australian law. 

3. Discussion: 

A. Allegiance to the United States 

The critical element of the offense of aiding the enemy is breach of the duty of allegiance 
to the United States.' Absent any duty of allegiance to the United States, it is not a criminal act 
for a person to perform acts that would constitute aiding the enemy if committed by a United 
States citizen (e.g., providing advantage to an enemy of the United States). Allegiance to the 
United States is established either by U.S. citizenship at the time of the alleged conduct: by 
membership in the United States Armed ~orces,' or by presence within the territorial limits of 

' The American offense of "aiding the enemy" has its origins in Articles 27 and 28 of the Articles of War of 1775, 
predating the American crime of treason. These offenses of "aiding the enemy" and %easnnn' were enacted by the 
first Congress of the United States on 30 April 1790. This Act, I Stat. 112, provided that "if any person or person, 
owing allegiance to the United States of America, shall levy war against them, or shall adhere to their enemies. 
giving them aid and comfon within the United States or elsewhere, . .. such person or persons shall be adjudged 
guilty of treason ..." See Chandler v. U S ,  171 T.2d 921,931 (1"Cir. 1948). The requirement that there be a breach 
of allegiance to the United States for the offense of "aiding the enemy" was carried over into the Articles of War 
and, ultimately the Uniform Code of Military Justice. See United States v. Olsen, 7 U.S.C.M.A. (1957). 

2 Gillars v. U.S. ,  87 U.S. App. DC. l6,45, (1950). 

' As of March 2003, "Immigrants make up nearly 5 percent of all enlisted personnel on active duty in the U.S 
Armed Forces." See The American lmmieration Law Foundation. "U.S. Soldiers from Around the World: 
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the United stated (a "citizen in enemy country owes temporary alle ance to the alien 
government, must obey its laws and may not plot or act against it"). ? 

Charge 3 fails to allege these essential elements of the offense of "aiding the enemy," and 
therefore fails to state an offense. Nor could the offense be properly alleged against Mr. Hicks, 
since neither precedent nor authority exist for alleging "aiding the enemy" with respect to any 
allegiance owed an ally or "coalition partner." 

B. Mr. Hicks Did Not Owe Any Allegiance to the United States 

At the time of the alleged conduct, Mr. Hicks did not owe any duty of allegiance to the 
United States. He is an Australian citizen, and not aUnited States citizen. Nor is he a member 
of the U.S. Armed Forces. He had never set foot within the temtorial jurisdiction of the United 
States. None of the alleged conduct occurred in the United States or its tenitories; all conduct 
allegedly occured in foreign ~ountries.~ There is absolutely no connection between Mr. Hicks 
and the United States that would give rise to a duty of allegiance to the United States. 
Consequently, since Mr. Hicks had no duty of allegiance to the US., it cannot constitute "aiding 
and abetting" for him to act in such a way that might provide aid to an enemy of the United 
States. 

C. Mr. Hicks' Conduct Did Not Violate Australian Law 

At the time of the alleged conduct, Mr. Hicks was residing in Afghanistan. The only 
governments to which he owed a duty'of allegiance to were the govemment of Afghanistan (i.e., 
the Taliban) because he was within the t h t o r y  of Afghanistan, and the government of Australia, 
by virtue of his Australian citizenship. The government of Australia has stated that it does not 
consider any of Mr. Hicks's activities in Afghanistan to have violated Australian law, including 
the Australian domestic offense of "aiding the enemy."7 At the Australian Senate Estimate 

Immigrants Fight for an Adopted Homeland." Available at 
cMtp://www.ailf.org/ipc/policy~repo~~2003~11Ol~soldier.asp>. 

Ex pane Quirin, 3 17 U.S. 1 (1942). The requirement that the accused owe a duty of allegiance to the United States 
is so cennal to the offense of "aiding the enemy" that it should be stated in the charges. For example, in the military 
commission trials that resulted in the case o f g p a r f e  Quirin, the charges containedan allegation that the defendanis 
had a duty of allegiance to the United States because they had entered United States territory. 

' Gillars v. U.S., 87 U.S. App.D.C. 16,4l-42 (1950) 

There is no reported case in which a non-United States citizen has been tried in either a court-mafia1 or military 
commission for committing the offense of "aiding the enemy" outside the territorial jurisdiction of the United Stales 
or outside the gcographical limits of an area occupied by United States forces. Military case law involving violations 
of Article 104, Uniform Code of Military Justice, primarily involves United States sewice members held as 
prisonen of war and their interactions with their captors. See U.S. v. Olson, 7 U.S.C.M.A. 460 (1957); U.S. v. 
Bolchelor, 7 U.S.C.M.A. 354 (1956); and U.S. v. Gatwood, 20 M.J. 148 (1985). 
' The Australian equivalent of our "aiding the enemy" is embodied in its treason law, Section 24 of the Australian 
Crimes Act 1914 (the treason law), and Sections :I 5 and 16 of the Defence Force Discipline Act 1982 (Australian 
"aiding the enemy" law). None of these Sections applied to Mr. Hicks at the time of the charged offenses. The 
treason law criminalized only those acts by a person intended to assist a country at war (declared or undeclared) with 
Australia, which the Australian Government had proclaimed to be an enemy of Australia. At the time of the alleged 
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Hearing of 16 February 2004, the Assistant Secretary, Security Law and Justice Branch of the 
Australian Attorney Generals' Department explained, "[tlhe government has consistently said 
that, on the basis of the evidence available to prosecuting authorities, there are no grounds to 
prosecute Mr. Hicks . . . under any laws in Australia that were current at the time of [his] 
activitie~."~ it is therefore inappropriate for the United States to claim that a person with no 
allegiance to the United States is guilty of the crime of "aiding the enemy" when that person's 
own country does not believe his actions were illegal. 

D: Conclusion 

Since Mr. Hicks is not, and has not ever been, a United States citizen, and/or has not had 
some other connection with the United States that would give rise to a duty of allegiance to the 
U.S., there cannot be grounds for a charge of "aiding the enemy" against him. The offense 
conduct alleged is without basis in the Uniform Code of Military Justice or any other United 
States law. Moreover, its application in this case would ewpost facto, and/or constitute a Bill of 
Attainder. As a result, Charge 3 must be dismissed. 

4. In making this motion, or any other motion, Mr. Hicks does not waive any of his objections to 
the jurisdiction, legitimacy, andlor authority of this military commission to charge, try him, 
and/or adjudicate any aspect of his conduct or detention. Nor does he waive his rights to pursue 
any and all of his rights and remedies in any and all appropriate forums. 

5. Evidence: 

A: The testimony of expert witnesses to be requested. 
B: Attachments 

1. Australian Crimes Act 1914, Section 24. 
2. Australian Defence Force Discipline Act 1982, Sections 15 and 16. 
3. Australian Securitj Legislalion Amendment (Terrorism) Act 2002, Schedule 1. 
4. See Senate Legal and Constitutional Legislation Committee, "Estimates," 16 

February 2004, Canberra, Australia. 
5. Australian Crimes (Foreign Incursions and Recruitment) Act 1978, Sections 6-7. 

6. Relief Requested: The defense requests that Charge 3 be dismissed. 

offenses here, the Australian Government had not declared Ulat any nation or entity with which Australia was at war 
or in conflict was an enemy. Accordingly, there was no "enemy" of Australia for Mr. Hicks to "aid." Also, the 
Ausualian "aiding the enemy" law applies only to members of the Australian Defence Force and Defence civilian 
employees who agree in wrii ig to be subject to that law (see Section 3). Since Mr. Hicks was not a member or 
employee of the Australian Defence Force, the "aiding the enemy" law did not apply to him. On 5 July 2002, 
Australia modified its treason law, broadening it to encompass acts by persons in suppon of a counuy or 
organization that is engaged in armed hostilities against the Australian Defence Force. See Australian Security 
Legislafion Amendmen1 (Terrorism) AN 2002. 

8 See Senate Legal and Constitutional Legislation Committee, "Estimates:' 16 February 2004, Canberra, Australia. 
Ironically, had Mr. Hicks assisted the Northern Alliance forces in their bid to overthrow the established government 
of Afghanistan, namely the Taliban, he would have potentially violated Australian law. See Australian Crimes 
(Foreign Incursions and Recruirmenr) Act 1978, Sections 6 and 7. 
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7. The defense requests oral argument on this motion. 

By: 
I 

Major, U.S. Marine Corps 
Detailed Defense Counsel 

JOSHUA L. DRATEL 
Joshua L. Dratel, P.C. 
14 Wall Street 
28" Floor 
New York, New York 10005 
(212) 732-0707 
Civilian Dejense Counsel for David M. Hicks 

JEFFERY D. LIPPERT 
Major, U.S. Army 
Detailed Defense Counsel 
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Crimes Act 1914 
Act No. 12 of 1914 as amended 

Volume 2 

Part ID-Forensic procedures 
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Offences against the Government Pan I1 

Section 24AA 

Part 11-Offences against the Government 

24AA Treachery 

(I) A person shall not: 
(a) do any act or thing with intent: 

(i) to overthrow the Constitution of the Commonwealth by 
revolution or sabotage; or 

(ii) to ovmhrow by force or violence the established 
government of the Commonwealth, of a State or of a 
proclaimed country; or 

@) within the Commonwealth or a Territory not forming part of 
the Commonwealth: 

(i) levy war, or do any act preparatory to levying war, 
against a proclaimed country; 

(ii) assist by any means whatever, with intent to assist, a 
proclaimed enemy of a proclaimed country; or 

(iii) instigate a pmon to make an armed invasion of a 
proclaimed country. 

(2) Where a part of the Defence Force is on, or is proceeding to, 
senice outside the Commonwealth and the Territories not forming 
part of the Commonwealth, a person shall not assist by any means 
whatever, with intent to assist, any persons: 

(a) against whom that part of the Defence Force, or a force that 
includes that part of the Defence Force is or is likely to he 
opposed; and 

(b) who are specified, or included in a class of persons specified, 
by proclamation to be persons in respect of whom, or a class 
of persons in respect af which, this subsection applies. 

(3) A person who contravenes a provision of this section shall be 
guilty of an indictable offence, called treachery. 

Penalty: lmprisonmmt for life. 

(4) In this section: 

Crimes Act 1914 77 
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Part I1 Offences against the Govmment 

Section 24AB 

proclaimed counhy means a country specified by proclamation 
made for the purpose of this definition to be a proclaimed country, 
and includes any colony, overseas territory or protectorate of that 
country, or any tenitory for the international relations of which that 
country is responsible, which is a colony, overseas tenitory. 
protectorate or territory to which the proclamation is expressed to 
extend. 

proclaimedenemy, in relation to a proclaimed country, means an 
enemy: 

(a) of and at war with a proclaimed country, whether or not the 
existence of s state of war has been declared; and 

-(b) specified by proclamation made for the purpose of this 
defmition to be an enemy of and at war with that country. 

(5) A proclamation shall not be made for the plvpose of the definition 
ofproclaimed counby, or for the purpose of the definition of 
proclaimed cnemy, in subsection (4) except in pursuance of a 
resolution of each House of the Parliamcat passed within the 
preceding period of 21 days. 
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Defence Force Discipline Act 1982 
Act No. 152 of 1982 as amended 

Tnis compilation was prepared on 31 July 2002 
taking into account amendments up to Act No. 63 of 2002 

The text of any of those amendments not in force 
on that date is appended in the Notes section 

Prepared by the Office of Legislative Drafting, 
Attorney-General's Department, Canberra 

Attachment A @RE- 2 a  
Page I o f A  

Page 104 of 362



Preliminav Part 1 
Offences Part 111 

Offences relating to operations against the enemy Dlvlaion 1 

Section 15 

Part III-Offences 

Division 1--Offences relating to operations against the 
enemy 

15 Abandoning or surrendering a post etc. 

(1) A penon who is a defence member or a defence civilian is guilty 
of an offence i t  

(a) thc person has a duty to defend or destroy a place, post, 
service ship, service aircraft or service m o u n d  vehicle; 
and 

(b) the person knows of that duty; and 
(c) the penon abandons or surrenders to the enemy the place or 

thing mentioned in paragraph (a). 

Maximum punishment: Imprisonment for 15 years. 

(2) It is a defence if the person proves that he or she had a reasonable 
excuse for the relevant conduct. 

Note: The defendant bears a icgd burden in nlslion to the manu in 
rubs~ction (2). Scs section 13.4 offk Criminal Code. 

15A Causing the capture or destruction of. service ship, aircraft o r  
vebicle 

(1) A person who is a defence member or a defence civilian is guilty 
of nn offence if: 

(a) the person engages in conduct; and 
(b) the conduct causes the capture or destruction by the enemy 

of a service ship, service aircraft or service moured  
vehicle; and 

(c) by engaging in the conduct, the person intends to bring about 
that result. 

Maximum punishmenl: Imprisonment for 15 years 

(2) It is a defence if the person proves that he or she had a reasonable 
excuse for the relevant conduct. 

Defence Force Discipline Act 1982 19 
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Part I Preliminary 
Part Ill Offences 
Dlvlsion 1 Offences relating to op t ions  againa the enemy 

Section 15R 

Yoto The dcfmdant beam a lcgd burdo, in relation to the mana in 
rvkcct~on (2). See SCEPM 13 4 cII)Y Criminal Code 

15B Aiding the enemy while captured 

(1) A person who is a defence member or a defence civilian is guilty 
of an offence if: 

(a) the person is capmed by the enemy; and 
(b) the person serves with the enemy, aids the enemy in 

prosecuting hostilities or measures likely to influence morale 
or aids the enemy in any other manner that is not authorised 
by international law. 

Maximum punishment: imprisonment for life 

(2) It is a defence if the person proves that he or she had a reasonable 
excuse for the relevant conduct. 

Note. 7hc defendant bean r .cgd bwdm m rclalton to the man- tn 
suascction (2). See amon 13.4ofthc Omrnol Code 

15C Providing t he  enemy with material assistance 

(1) A person who is a defence m m b ~  or a defcncc civilian is guilty 
of an offence if the person providcs the enemy with, or permits or 
enables the enemy to have access to, arms, ammunition, vehicles, 
supplies of any description or any other thing likely to assist the 
enemy. 

Maximum punishment: Imprisonment for life. 

(2) It is a defence if the person proves that he or she had a reasonable 
excuse for the relevant wnduct. 
Note: The defendmt bcars a legal burden in relation to the manu in 

sutwctian(2). See d o n  13.4 oftk Criminal C&. 

15D Harbouring enemies 

(1) A person who is a defence member or a defence civilian is guilty 
of an ofFence if: 

(a) the person harbours or protects another person; and 
(b) that other person is an enemy person; and 
(c) that other person is not a prisoner of war; and 

20 DeJence Force Discipline Act 1982 
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Preliminary Part i 
Offences Part I11 

Offences %latin% to operations against the enemy Dlvlsian I 

Section 15E 

(d) the first-mentioned person knows that the other person is an 
enemy person. 

Maximum punishment lmprisonment for 15 years. 

(2) It is a defence if the person proves that he or she had a reasonable 
excuse for the relevant conduct. 

Note: 'll~ defendant bw a legal burden in relation m the rnancr in 
subsation (2). See section 13.4 of tbc Giminrrl &. 

1SE Offences relating t o  signals and  messages 

(1) A person who is a defence member or a defence civilian is guilty 
of an offence if: 

(a) the person is engaged on senice in connection with 
operations against the enemy; and 

(b) the person: 
(i) gives a signal, message or other communication that the 

person knows to be false; or 
(ii) alters or interferes with a signal, message or other 

communication; or 
(iii) alters or interferes with apparatus for giving or 

receiving a signal, message or other communication. 

Maximum punishment: Imprisonment for I5 years 

(2) 1t is a defence if the person proves that he or she had a reasonable 
excuse for the relevant conduct. 

Note The dclendant bean 8 legal bwdn ln xlation to thc m a w  in 
ruh~ctlan (2) Scc &ion 13 4 of lhc G~rnmd M e  

15F Failing to  carry out orders 

(1) A person who is a defence member or a defence civilian is guilty 
of an offence if: 

(a) the person: 
(i) is ordered by his or her superior officer to prepare for, 

or to cany out, operations against the enemy; or 
(ii) is otherwise under orders to prepare for, or to cany out, 

operations against the enemy; and 

D&me Force Discipline Act 1982 
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Part I Preliminary 
Part 111 Offences 
Division 1 Offences relating to operahons against the enemy 

Section 15G 

(b) the person does not use his or her utmost exertions to carry 
those orden into effect. 

Maximum punishment lmprisonment for 15 years. 

(2) It is a defence if the person proves that he or she had a reasonable 
excuse for the relevant conduct. 

hole Thc dcfrndam bcDn a legal burdm on n b t ~ o o  lo ihc matter in 
subxcrton (2) Srr M M ~  13.4 ollhc O m m J  Code. 

15G Imperilling the success of operations 

(1) A person who is a defence member or a defence civilian is guilty 
of an offence iE 

(a) the person engages in any conduct; and 
(b) the conduct imperils the success of operations against the 

enemy. 

Maximum punishment: lmprisonment for 15 y m .  

(2) It is a defence if the pmon proves that he or she had a reasonable 
excuse for the relevant conduct. 

Now. The defendant bears a legal burden in relation lo thc maun in 
subsection (2). Sce section 13.4 of the Crimimi W. 

16 Communicating with the enemy 

(1) A person who is a defence member or a defence civilian is guilty 
of an offence if the person communicate with, or gives 
intelligence to, the enemy. 

Maximum punishment: lrnpriso~lent for 15 years. 

(2) It is a defence if the person proves that he or she had a reasonable 
excuse for the relevant conduct. 

Nots: 7he dsfcndan~ burs a lcgal burden in relation lo the matter in 
subsection (2). Sce secdon 13.4 orthe Criminal Codc. 

16A Failing to report information received f rom the enemy 

( I )  A person who is a defence member or a defence civilian is guilty 
of an offence if: 

22 Defence Force Discipline Act 1982 
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Preliminluy Part l 
Offences P D ~  111 

Offences relating to operations against the encmy Dlvlsion 1 

Section 16B 

(a) the person receives information from the memy; and 
(b) the person does not make the information known to proper 

authority; and 
(c) the information is likely to be directly or indirectly useful in 

operations against the enemy; and 
(d) the person knows or could reasonably be expected to know 

that tbe information is likely to be directly or indirectly 
useful in operations against the encmy. 

Maximum punishmen<: Imprisonment for IS years 

(2)  It is a defence if the penon proves that be or she had a reasonable 
excuse for the relevant conduct. 

16B Offence committed witb intent t o  assist tbe enemy 

(1) A person who is a defence membtr or a defence civilian is guilty 
of an offence if: 

(a) the person engages in conduct that constitutes an offence 
against any of sections 15 to 16A (other than scction 15B or 
1 SC); and 

(b) the person engages in that conduct with intent to assist the 
enemy. 

Maximum punishrnmt: imprisonment for life. 

(2) In paragraph (])(a), strict liability applies to the physical element 
of circumstance, that the conduct constitutes an offence against the 
section concerned. 
Notr For swid Uabilily. sce section 6.1 of Ihr Criminal Code. 
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Security Legislation Amendment 
(Terrorism) Act 2002 

No. 65,2002 

An Act to enhance the Commonwealth's ability to 
combat terrorism and treason, and for related 
purposes 

Note: An clecwonic version afthis Act is available in SCALEplvr 
(htto:Nssaleolus.law.v.~hml/comtrbm~~rlTOCN~htm~ 
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Amendments relaling to treason and terrorism Schedule 1 

Schedule 1-Amendments relating to treason 
and terrorism 

Criminal Code Aci 1995 

1 The Schedule (after Chapter 4 of the Criminal Code) 
Insert: 

Chapter %The security of the 
Commonwealth 

Note: lfeilha the Crim8nai Code dmcndmonr ( f ip imqy and Relared r3fe'pnte.t) Act 2002 or 
Qe Supgnssion o/rhcFinowing o/Tormrim Aa 2002 m c i r a  thc Royal Assmt on or 
belac Qe day on which this Act m i v a  thc Royal Aaunl, lhlr llcm d m  nu 

2 The Schedule (Chapter 5 of the Crfmlnal Code) 
Insert in the appropriate numerical position: 

Part 5.1-Treason 

Division 8GTreason 

80.1 Treason 

(1) A person commits an offence, called treason, if the pcrson: 
(a) causes the death of the Sovereign, the heir apparent of the 

Sovereign, the consort ofthe Sovereign, the 
Governor-General or the Prime Minister; or 

(b) causes harm IO the Sovereign, the Governor-General or the 
Prime Minister resulting in the death of the Sovereign, the 
Governor-General or the Rime Minister; or 

(c) causes harm to the Sovereign, the Govemor-General or the 
Prime Minister, or imprisons or restrains the Sovereign, the 
Governor-General or the Prime Minister; or 

(d) levies war, or does any act preparatory to levying war, 
against the Commonwealth; or 

S~cvriry Legislolion Amendmnr (Terrorism) AcI 2002 NO. 65. 2W2 7 
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Schedule 1 Amendments relating to treason and terrorism 

(e) engags in conduct that assists by any means whatever, with 
intent to assist, an enemy: 

(i) at war with the Commonwealth, whether or not the 
existence of a state of war has been declared; and 

(ii) specified by Proclamation made for the purpose of this 
paragraph to be an enemy at war with the 
Commonwealth; M 

(lJ engages in conduct that assists by any means whatever, with 
intcnl to assist 

(i) mother counhy; or 
(ii) an organisation; 

that is engaged in armed hostilities against the Australian 
Defence Force; or 

(g) instigates a pcrson who is not an Australian citizen to make 
an armed invasion of the Commonwealth or a Tenitory of the 
Commonwealth; or 

(h) forms an intention to do any act referred to in a preceding 
paragraph and manifests that intention by an oven act. 

Penalty: Imprisonment for life. 

(IA) Paragraphs (l)(e) and (f)  do not apply to engagement in conduct by 
way of, or for the purposes of, the provision of aid of a 
humanitarian nature. 

Note: A defendant beam sn cvidenlial burden in relation to thc matter in 
SUbWtion (I A). Sac ~ v b ~ c c l i ~ n  13.3(3). 

(IB) Paragraph (l)(h) does not apply to formation of an intention to 
engage in conduct that: 

(a) is referred to in paragraph (1Xe) or (0; and 
(b) is by way of, or for the p u r p o ~ s  of, the provision of aid of a 

humanitarian nature. 

Note: A dcfmdanl bears an evidential bwdcn in relation tothe mano in 
subsection (IB). See subsection 13.3(3). 

(2) A person commits an offence if the person: 
(a) receives or assists another penon who, to his or her 

knowledge, has committed treason with the intention of 
allowing him or her to escape punishment or apprehension; 
vr 

8 Security Le&gitloIim Amendmenf (Terrorism) A1N 2W2 No. 65. 2W2 

Attachment 

Page 

Page 112 of 362



Amendments relating to treason and terrorism Schedule 1 

(b) knowing that another person intends to commit treason, does 
not inform a constable of it within a reasonable time or use 
other reasonable endeavours to prevent the commission of 
the offence. 

Penalty: Imprisonment for life. 

(3) Proceedimgs for an offence against this section must not be 
commenced without the Attorney-Genml's written consent. 

(4) Despite subsection (3): 
(a) a person may be arrested for an offence against this section; 

or 
(b) a warrant for the arrest of a person for such an offence may 

be issued and executed, 
and the person may be charged, and may be remanded in custody 
or on bail, but: 

(c) no further proceedings may be taken until that consent has 
been obtained: and 

(d) the person must be discharged if proceedings are not 
continued within a reasonable time. 

(5) On the trial of a person charged with mason on the ground that he 
or she formed an intention to do an act referred to in 
paragraph (IMa), (b), (c), (d), (e). (f) or (g) and manifested that 
intention by an overt act, evidence of the oven act is not to be 
admitted unless the oven act is alleged in the indictment. 

(6) Section 24F of the Crimes Act 1914 applies to this section in the 
same way it would if this section were a provision of Part II of that 
Act. 

(7) Section 15.4 (extended geographical jurisdicti-tegory D) 
applies to an offence against this section. 

(8) In this section: 

constable means a member or special member of the Australian 
Federal Police or a member of the police force or police sewice of 
a State or Territory. 

orgoniraiion means: 
(a) a body wrparate: or 

(b) an unincorporated body; 
whether or not the body is based outside Australia, consisis of 
persons who are not Australian citizens, or is pan of a larger 
organisation. 
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L&C 74 Senate-Legislation Monday, 16 February 2004 
- -- 

Senator B O L K U S S o  we have come to our own independent conclusion that there is no 
charge which can be made against Hicks hen but, in coming to that conclusion, we are of a 
view that the evidence is sufficient for him to be charged in Guantanamo Bay on US 
offences? 

M r  Holland-Putting it another way- 

Senator B O L K U k I  actually put it that way for a reason, Mr Holland. 

Mr Holland-1 know, but I have to answer it in the most helpful way I can. The 
government has consistently said that, on the basis of the evidence available to prosecuting 
authorities, there are no grounds to prosecute Mr Hicks or Mr Habib under any laws in 
Australia that were cument at !he time oftheir activities. If, however, the evidence was there 
lo support any charges the United States authorities had, then the United States could go 
ahead and do that. It is not saying that the charges that the United States might have had arc 
exactly the same as ours. Certainly, if the terrorism laws that came into cffect last year were in 
place at the time that thac  activities were engaged in, it is possible that a different outcome 
would have been reached. 

Senator BOLKUS--Taking you two steps back, an we of a view that there is sufficient 
evidence for Hich to be charged with an offence under US law? 

Mr Holland-That is n u  a decision for me or the Australian government lo make. To be 
perfectly honest, at this stage, charges have nM yet been laid. Without knowing what those 
charges are, it is not possible to say whether or nol the evidence would supporl those charges. 

Senator BOLKUS-There is only one thing wrong with that: he is an Auslralian national 
and hc has been held for over a couple of years. We take an interest in Australian nationals 
who may be held unfairly overseas and we raise complaints about such incarceration world 
wide. 1 would have thought that, in these circumstances, it would have bcen a requirement to 
look at the evidence about and to make an assessment with a view 1-for inslance, if you 
thought that there was insufficient evidence-raising consular requests on his behalf. You arc 
telling me that you have not made that assessment? 

Mr HoUan&l cenainly havc not, no. 
Senator BOLKUS-Don't you think someone should? You have the evidence before you. 

In order to work out whether we should be acting more strenuously with respect to Hicks, 
shouldn't we make an assessment as to whflher we think he has been held fairly or unfairly? 

Mr CornaU-We do not have the evidence before us. We have had access to Mr Hicks and 
Mr Habib through the AFP and through ASIO, and they havc conducted extensive inquiries in 
relation lo any possible offences in Australia. 

Senator BOLKUS-But to have come to that conclusion, Mr Cornall, you must havc had 
some evidence before you. 

CHAIR-Scnator Bolkus, perhaps we could lfl Mr Cornall conclude. 

Mr Cornall-Yes, we had. We had all of the evidence that the AFP was able to generate in 
its investigation and in its interviews. But, in terms of the evidence that the Americans have, 
we have not bcen party to their interviews, we have not seen the transcripts of thcir interviews 
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Crimes (Foreign Incursions and 
Recruitment) Act 1978 
Act No. 13 of 1978 as amended 

This compilation was prepared on 6 July 2004 
taking into account amendments up to Act No. 104 of 2004 

The text of any of those amendments not in force 
on that date is appended in the Notes section 

The operation of amendments that have been incorporated may be 
affected by application provisions that are set out in the Notes section 
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Section 3A 

3A Application of the Criminal Code 

Chapter 2 of the Criminal Code applies to all offences against this 
Act. 

Notc: Chsplcr 2 of the China1 Code sets out the general principles of 
criminal responsibility. 

4 Extension of Act to Territories 

This Act extends to every Territory. 

5 A d  not to apply to acts done for defence of Australia 

Nothing in this Act applies to any act done by a person acting in 
the course of the person's duty to the Commonwealth in relation to 
the defence of Australia. 

6 Incursions into foreign States with intention of engaging in hostile 
activities 

(1) A person shall not: 
(a) enter a foreign State with intent to engage in a hostile activity 

in that foreign State; or 
@) engage in a hostile activity in a foreign State. 

Penalty: Imprisonment for 20 years 

(2) A person shall not be taken to have committed an offence against 
this section unless: 

(a) at the time ofthe doing of the a n  that is alleged to constihlte 
the offence. the person: 

(i) was an Australian citizen; or 
(ii) not being an Australian citizen, was ordinarily resident 

in Australia; or 
(b) the person was present in Australia at any time before the 

doing of that act and, at any time when the person was so 
present, his or her presence was for a purpose connected with 
that act, or for purposes that included sucb a purpose. 

(3) For the purposes of subsection (I), engaging in a hostile activity in 
a foreign State consists of doing an act with the intention of 

2 Crimes (Foreign Incursions and Recruirmenl) Act 1978 
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achieving any one or more of the following objectives (whether or 
not such an objective is achieved): 

(a) the overthrow by force or violence of the government of the 
foreign State or of a pan of the foreign State; 

(aa) engaging in armed hostilities in the foreign State; 
(b) causing by force or violence the public in the foreign State to 

be in fear of suffering death or personal injury; 
(c) causing the death of, or bodily injury to, a person who: 

(i) is the head of state of the foreign State; or 
(ii) holds, or performs any of the duties of, a public office 

of the foreign State or of a part of the foreign State; or 
(d) unlawfully destroying or damaging any real or personal 

property belonging to the government of the foreign State or 
of a pan of the foreign State. 

(4) Nothing in this sation applies to an act done by a penon in the 
course of, and as pan of, the person's service in any capacity in or 
with: 

(a) the armed forces of the government of a foreign State; or 
(b) any other armed force in respect of which a declaration by 

the Minister under subsection 9(2) is in force. 

(5) Paragraph (4)(a) does not apply if: 
(a) a person enters a foreign State with intent to engage in a 

hostile activity in that foreign State while in or with an 
organisation; and 

(b) the organisation is a prescribed organisation at the time of 
entry. 

(6) Paragraph (4)(a) does not apply iE 
(a) a person engages in a hostile activity in a foreign State while 

in or witb an organisation; and 
(b) the organisailon is a prescribed organisation at the time when 

the person engages in thal hostile activity. 

(7) For the purposes of subsections (5) and (6),prescribed 
organisation means: 

(a) an organisation that is prescribed by the regulations for the 
purposes of this paragraph; or 

Crimes (Foreign Innrrsiow and Recruirment) Act 1978 3 
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Section 7 

(b) an organisation referred to in paragraph (h), (c), (d) or (e) of 
the definition of terrorist organisation in subsection 102.1(1) 
of the Criminal Code. 

(8) Before the Governor-General makes a regulation prescribing an 
organisation for the purposes ofparagraph (7)(a), the Minister must 
he satisfied on reasonable grounds that the organisation is directly 
or indirectly engaged in, preparing, planning, assisting in or 
fostering: 

(a) a serious violanon of human rights; or 
(b) anned hostilities against the Commonwealth or a foreign 

State allied or associated with the Commonwealth; or 
(c) a temorist act (as defined in section 100.1 of the Criminol 

Code): or 
(d) an act prejudicial to the security, defence or international 

relations of the Commonwealth. 

7 Preparations for incursions into foreign States for purpose of 
engaging in hostile activities 

(1) A person shall not, whether within or outside Australia: 
(a) do any act preparatory to the commission of an offence 

against section 6, whether by that person or by another 
person; 

(b) accumulate, stocbile or ohenvise keep arms, explosives, 
munitions, poisons or weapons with the intention of 
committing an offence against section 6, whether by that 
person or by another person; 

(c) train or drill or participate in training or drilling, or be present 
at a meeting or assembly of persons with intent to train or 
drill or ta participate in d n i n g  or drilling, any other person 
in the use of arms or explosives, or the practice of military 
exercises, movements or evolutions, with the intention of 
preparing that othcr person to commit an offence against 
section 6; 

(d) allow himself or herself to be trained or drilled, orbe present 
at a meeting or assembly of persons with intent to allow 
himself or herself to be trained or drilled, in the use of arms 
or explosives, or the practice of military exercises, 

4 Crimes (Foreign Incursions and Recruitment) Act 1978 
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Section 7 

movements or evolutions, with the intention of committing 
an offence against section 6; 

(e) give money or goods to, or peaform services for, any other 
person or any body or association of persons with the 
intention of supporting or promoting the commission of an 
offmce against section 6; 

( 0  receive or solicit money or goods, or the performance of 
services, with the intention of supporting or promoting the 
commission of an offmce against section 6; 

(g) being the owner, lessee, occupier, agent or superintendent of 
any building, room, premises or place, intentionally permit a 
meeting or assembly ofpersons to be held in the building, 
room, premises or place with the intention of committing, or 
suppomng or promoting the commission of, an offence 
against para~aph (a), (b), (c), (dl, ( 4  or (4; or 

(h) being the owner, charterer, lessee, operator, agent or mastn 
of a vessel or the owner, charterer, lessee, operator or pilot m 
charge of an aircraft, intentionally permit the vessel or 
aircraft to be used with the intention of committing, or 
supponing or promoting the commission of, an offence 
against paragraph (a), (b). (c), (d). (4 or (0. 

(I A) A reference in subsection (1) to the commission of an offence 
against section 6 is a reference to the doing of an act that would 
constitute, or would but for subsection 6(2) constitute, an offence 
against section 6. 

(IB) A person shall not be taken to have committed an offence against 
this section merely because of doing an act by way of, or for the 
purposes of, the provision of aid of a humanitarian nature. 

(2) A person shall not be taken to have committed an offence against 
this section in respect of the doing of an act outside Australia 
unless: 

(a) at the time of the doing of that act, the person: 
(i) was an Australian citizen; or 
(ii) not being an Australian citizen, was ordinarily resident 

in Ausualia; or 
@) the person was present in Australia at any time before the 

doing of that act and, at any time when the person was so 

present. his or her presence was for a purpose connected with 
that act, or for purposes that included such a purpose. 

Penalty: lmprisonmmt for 10 years 
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) 
UNITED STATES OF AMERICA ) 

) PROSECUTION RESPONSE TO 
) DEFENSE MOTION 

v. ) TO DISMISS CHARGE 3 
) 
1 

DAVID M. HICKS 1 18 October 2004 

I .  Timeliness. This response is being filed within the timeline established by the 
Presiding Officer. 

2. Position on Motion. The Defense Motion to Dismiss Charge 3 should be denied. 

3.  Overview. In its motion to dismiss, the Defense does not contest the validity of the 
offense of Aiding the Enemy under the Law of Armed Conflict. However, they assert 
that there is an added element to this recognized offense not listed under Commission 
Law - "allegiance to the United States." They then attempt to show that the Accused did 
not owe such an allegiance. First, allegiance to the United States is not an element of this 
offense. Second, even if it were, evidence of whether the Accused did or did not owe 
such an allegiance would be a factual matter appropriately litigated during trial on the 
merits, not in a motion to dismiss for failure to state an offense. Accordingly, the 
Defense motion should be denied. 

a. As the United States Supreme Court succinctly stated in Hamdi v. ~umsfeld ' :  

On September l I ,  2001, the a1 Qaida terrorist network used hijacked 
commercial airliners to attack prominent targets in the United States. 
Approximately 3,000 people were killed in those attacks. One week 
later, in response to these 'acts of treacherous violence,' Congress passed 
a resolution authorizing the President to 'use all necessary and 
appropriate force against those nations, organizations or persons, in order 
to prevent any future acts of international terrorism against the United 
States by such nations, organizations or persons.' Authorization for Use 
of Military Force ('the AUMF'), 115 Stat 224. Soon thereafter, the 
President ordered United Stated Armed Forces to Afghanistan, with a 
mission to subdue al Qaeda and quell the Taliban regime that was known 
to support it.' 

b. Australia is party to several treaties with the United States, including a mutual 
defense treaty among Australia, New Zealand, and the United States of September 1,  
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1951 (known as the "ANZUS ÿ re at^").^ On September 14,2001, the White House 
announced: 

The Governments of Australia and the United States have 
concluded that Article IV of their mutual defense treaty applies to 
the terrorist attacks on the United States. 

The United States welcomes Australia's decision to join us in 
applying the ANZUS Treaty, which serves to reinforce the strong 
bonds of friendship and shared values that unite the American and 
Australian people. The tragic events of September 1 I, 2001 took 
place just one day after President Bush and Prime Minister Howard 
stood together in Washington, D.C. to commemorate the 50" 
anniversary of the U.S.-Australia alliance. Although our alliance 
with Australia was crafted under very different circumstances than 
exist now, the events of September 11, 2001 are a powerful 
reminder that the alliance and oiur shared commitments are no less 
valid today. 

Australia shares our assessment of the gravity of the situation 
and is resolute in its commitment to work with the United States 
and all freedom loving people to combat international terrorism. 

In the days and weeks to come, we will consult closely with 
our Australian allies regarding an effective response to these 
attacks. 

White House Press Release of September 14,2001. 

c. The international community immediately recognized the attacks of September 
11,2001 as an act of war, and invoked provisions of international treaties applicable to 
international armed conflict. See, e.g., UN Security Council Resolution 1368 of 12 
September 2001; NATO Press Release, 12 September 2001; White House Press Release, 
September 14,2001. 

d. War planning against the perpetrators of September 11,2001 - al Qaida - 
began immediately following those attacks. On September 20,2001, President Bush, in 
an address to the Joint Session of Congress and the American people,5 noted that the 
September 11" attacks constituted "an act of war against our country."6 He also 
condemned the Taliban regime and put it on notice that it must either assist in bringing 
the terrorists to justice or "share in their fate."' Warning the American public to expect 

3 U.S.T. 3420 
',\va~lahle at a\+ tr \r hltehowe gs\ news reteases 2001 0') 1001001 2-12 html 

,iddress to a Jolnt Sess~on of  Congrrss and the Arner~can I'cople of  September 20,2001, a\allablc at 
ww.whitehouse.aovinewsirelease~i2001109/20010920-8.htm~ 
'Id.  
' Id. 
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"a lengthy campaign, unlike any other we have ever seen,"' the President delivered a 
message to the United States military: "Be ready. I've called the Armed Forces to alert, 
and there is a reason. The hour is coming when America will act, and you will make us 
proud."9 

e. Indeed, the September 11" attacks on the United States were an act of war, 
sparking the commencement of major combat operations in Afghanistan against the al 
Qaida network and the Taliban regime, known as Operation Enduring Freedom. But the 
war did not leap into existence on September 11,2001. This war - declared and waged 
by al Qaida against the United States -- has existed since the early 1990s. '~ As a federal 
court has said, "Certainly the terrorist attacks that have followed, if not preceded, the 
1998 embassy bombings - the 1996 bombing of the military barracks at Khobar Towers, 
Saudi Arabia, the 2000 suicide attack on the U.S.S. Cole in Yemen, and most tragic and 
violent of all, the attacks on our own soil of the Pentagon, the World Trade Center, and in 
Pennsylvania - are suff~cient to confirm the President's assertion that a state of war exists 
between the United States and [al Qaida]." El-Shifa Pharmaceutical Industry 
Corporation. v. United States, 55 Fed. CI. 751, at 771-772. (Fed. CI. 2004). 

f. On October 7,2001, the President announced that on his orders, the U.S. 
military had "begun strikes against a1 Qaeda terrorist training camps and military 
installations of the Taliban regime in ~f~hanis tan.""  Great Britain joined in this military 
action, and Australia, along with other allies, pledged forces "as the operation unfolds."'- 
By November 200 1, the Australian Government had contributed troops and equipment to 
the coalition.I3 Operations in Afghanistan continue,I4 as do worldwide operations 
against al ~ a i d a . "  

f. On November 13, 2001, the President issued a Military Order: "Detention, 
Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism."16 In doing 
so, the President expressly relied on "the authority vested in me . . . as Commander in 
Chief of the Armed Forces of the United States by the Constitution and the laws of the 
United States of America, including the [AUMF] and section 821 and 836 of title 10, 
United States  ode."" 

Id. 
Id. 

lo Final Report of the National Commission on Terrorist Attacks Upon the United States, Authorized 
Edition (2004), at 46,48,59. 
I '  Presidential Address to the Nation of October 7, 200 I ,  available at 
www.whitehouse.rovinewdreleasesl2001110120011007-8.html. 
l 2  Id 

I' CNN.com article, "Australian forces in key mop-up role," September 4,2002. 
"See, eg, 
See, e . g ,  Remarks as Delivered by Secretary of Defense Rumsfeld, New York City, New York, October 

4,2004 (the war against al Qaida "will likely go on for years"). 
l6 66 Fed. Reg. 222 (November 16,2001) 

Sections 821 and 836 are, respectively, Articles 21 and 36 of the Uniform Code of Military Justice 
("UCMJ"). These sections provide, in relevant part: 

Art. 21. Jurisdiction of courts-martial not exclusive 
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g. In his Order, the President found, inter alia, "To protect the United States and 
its citizens, and for the cffective conduct of military operations and prevention of terrorist 
attacks, it is necessary for individuals subject to this order . . . to be detained, and, when 
tried, to be tried for violations of the laws of war and other applicable laws by military 
tribunals."18 The President ordered, "Any individual subject to this order shall, when 
tried, be tried by military commission for any and all offenses triable by military 
commission that such individual is alleged to have committed . . . ."I9 He directed the 
Secretary of Defense to "issue such orders and regulations . . . as may be necessary to 
carry out" this 

h. Pursuant to this directive by the President, the Secretary of Defense on March 
21,2001, issued Department of Defense Military Commission Order (MCO) No. 1 
establishing jurisdiction over persons (those subject to the President's Military Order and 
alleged to have committed an offense in a charge that has been referred to the 
Commission by the Appointing ~ u t h o r i t ~ ) ~ '  and over offenses (violations of the laws of 
war and all other offenses triable by military commi~s ion ) .~~  The Secretary directed the 
Department of Defense General Counsel to "issue such instructions consistent with the 
President's Military Order and this Order as the General Counsel deems necessary to 
facilitate the conduct of proceedings by such Commissions . . . ."23 

i. The General Counsel did so., issuing a series of Military Commission 
Instructions (MCls), including MCI No. 2: Crimes and Elements for Trial by Military 
Commission. 

j. On June 9,2004, the Appointing Authority approved charges against the 
Accused, including, inter alia, Charge 3: Aiding the Enemy, which is an enumerated 

The provisions of this chapter conferring jurisdiction upon courts-martial do not deprive military 
commissions, provost courts, or other military tribunals of concurrent jurisdiction with respcct to offenders 
or offenses that by statute or by the law of war may be tried by n~ilitary commissions, provost courts, or 
other military tribunals. 

Art. 36. President may prescribe rules 

(a) Pretrial, trial, and post-trial procedures, including modes of proof, for cases arising under this 
chapter triable in courts-martial, military conimission and other military tribunals . . . may be 
prescribed by the President hy regulations which shall, so far as he considcrs practicable, 
apply the principles of law and the wles of evidence generally recognized in the trial of 
criminal cases in the United States district courts, but which may not be contrary to or 
inconsistcnt with this chapter. 

(b) All rules and regulations made under this article shall be uniform insofar as practicable. 

I' l d ,  Section I(e) 
'"d,, Section 2(a) 
20 Id., Section 2(b) 
2' MCO NO. I, para. 3(A) 
22 Id.. parazraph 3(B) 
23 Id, paragraph 8(A) 
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charge under MCI No. 2.24 On June 25,2004, the Appointing Authority referred this and 
the remaining charges to this Military Commission for trial. 

k. The Prosecution concurs with the Defense that the Accused is an Australian 
citizen. He has never been a member of either the U.S. or Australian Armed Forces. The 
Prosecution concedes that the site of the Accused's alleged misconduct, Afghanistan, is 
not within territorial limits of the United States. 

5. Legal Authority Cited 

a. President's Military Order of November 13,2001 ("Detention, Treatment, and 

Trial of Certain Non-Citizens in the War Against Terrorism"). 

b. Military Commission Order No. 1. 

c. Military Commission Instruction No. 2. 

d. Department of the Army Field Manual 27-10, July 1956. 

e. 10 U.S. Code $5 821,836 (Articles 21,36, Uniform Code of Military Justice). 

f. fIamdi v. Rum:fild, 124 S.Q. 2633,2639 (2004). 

g. Johnson v. Eisentrager. 339 U.S. 763,771 (1950). 

h. Ex Parte Quirin et al, 317 U.S. l , 3 1  (1942). 

ti, . i. Colepaugh v. Looney, 235 F.2d 429 (10 Clr. 1956), cert. denied 352 U.S. 

1014 (1957). 

j .  Padilla v. Bush, 233 F.Supp.2d 564,592 (S.D.N.Y 2002). 

k. UnitedStates v Lindh 212 F.Supp.2d 541, 553 (E.D.V.A. 2002). 

1. Convention With Respect to the Laws and Customs of War on Land (Hague, 

11) Annex to the Convention, 29 July 1899. 

m. Hague Convention of 1907, Convention With Respect to the Laws and 

Customs of War on Land (Hague 1V). 

n. Geneva Convention Relative to the Protection of Civilian Persons in Time of 

War,l2 August 1949. 

24 MCI No. 2, para. 6(B)(3) and (4) 
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o. Geneva Convention for the Amelioration of the Condition of the Wounded 

and Sick of Armies in the Field, 12 August 1949. 

p. Geneva Convention for the Amelioration of the Condition of Wounded. Sick 

and Shipwrecked Members of Armed Forces at Sea, 12 August 1949 

q. Geneva Convention Relative to the Treatment of Prisoners of War, 12 August 

1949. 

r. Charter of the International Military Tribunal, the Trial of German Major War 

Criminals: Proceedings of the International Military Tribunal sitting at 

Nuremberg Germany. 

s. International Tribunal for the Prosecution of Persons Responsible for Serious 

Violations of International Humanitarian Law Committed in the Territory of 

the Former Yugoslavia since 1991. 

t. Statute of the International Tribunal for Rwanda, 33 I.L.M. (1994). 

u. Rome Statute of the International Criminal Court, 37 I.L.M. (1994). 

v. Adam Roberts & Richard, Documents on the Laws of War (3d ed. 2002). 

w. Roger S. Clark, The Mental Element in International Criminal Law: The 

Rome Statute of the International Criminal Court and the Elements of 

Offences, 12 Crim. L.F. 291 (2001). 

x. Black's Law Dictionary (6" ed. 1990). 

6. Discussion 

a. Military Commission Instruction No. 2 is a Valid. Binding Instruction 

( I )  Execution ofthe war against al Qaida and the Talihan is within the 
exclusive province of the President of the United States pursuant to his powers as 
Executive and Commander in Chief under Article 11 of the United States ~ o n s t i t u t i o n . ~ ~  
The Congress, in passing the AUMF of 2001, expressly authorized the President to use 
"all necessary and appropriate force" against "nations, organizations, or persons he 

- - - 

25 Ex Parfe Quirin, 317 U.S. 1,26 (1942) "The Constitution confers on the President the 'executive 
Power', Art 11, cl. 1, and imposes on him the duty to 'take Care that the Law he faithfully executed.' An. 11, 
3. It makes him the Commander in Chief of the Army and Navy, Art. 11,2, cl. I ,  and empowers him to 
appoint and commission officers ofthe United States. Art. II,3, cl. 1 .  
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determines planned, authorized, committed or aided the terrorist attacks that occurred on 
September 11, 2001,"26 and it is the President's duty to cany out this war. 

(2) As a plurality of the Supreme Court just months ago held, "The 
capture and detention of lawful combatants and the capture, detention, and trial of 
unlawful combatants, by 'universal agreement and practice,' are 'important incident[s] of 
war."'27 Furthermore, Congress, in enacting Articles 21 and 36 of the Uniform Code of 
Military ~ust ice ,~ '  expressly recognized the President's authority to use and to prescribe 
rules regarding military commissions. Thus, the President's Military Order is a 
legitimate, recognized exercise of his Constitutional authority as Commander in Chief. 

(3) As commissions are recognized to be the Executive Branch's 
prerogative, it has been left to the Executive to determine appropriate guidelines for the 
conduct of military commissions. "[Slurely since Expnrte Quirin,. . . there can be no 
doubt of the constitutional and legislative power of the president, as Commander in Chief 
of the armed forces, to invoke the law of war by appropriate proclamation; to define 
within constitutional limitations the various offenses against the law of war; and to 
establish military commissions with jurisdiction to try all persons charged with defined 
 violation^."^^ 

(4) The Executive has issued his guidance with respect to the uresent 
military commissions in his Military Order. The Order directs that 'individuals'subject to 
trial under the Order shall receive a "full and fair trial."30 and delegates the authority to - 
promulgate further orders or regulations necessary to implement military commissions to 
the Secretary of ~efense." The Secretary of Defense further delegated the authority to 
issue regulations and instructions to the Department of Defense General ~ o u n s e l ? ~  It is 
pursuant to this authority that the Department of Defense General Counsel issued, among 
other instructions, MCI No. 2. This instruction is "declarative of existing law" 33 and 
details a number of offenses that "derive from the law of armed conflict."34 

l6 Public L. NO. 107-40, 1 15 Stat. 224 (2001) 
27 Harndi v. Rumsfeld, 124 S.Ct. 2633, 2639 (2004), citing Exparle Qukin, 317 U.S., at 28 (emphasis 
added). See also, Johnson v. Eisenlrager, 339 U.S. 763,771 (1950). 

10 U.S.C. $5 821,836 (1994). Congress takes notice of the law ofwar in this manner: "The provisions 
of this chapter conferring jurisdiction upon courts-martial do not deprive military con~missions, provost 
courts, or other military tribunals of concurrent jurisdiction with respect to offenders or offenses that by 
statute or by the law of war may be tried by military commissions, provost courts, or other military 
tribunals." [emphasis added] 
l9 Coleparrgh v. Looney, 235 F.2d 429 (10'~ Cir. 1956), cert. denied352 U.S. 1014 (1957) 
90 PMO, Section 4(c)(2). 
" Id., Section 6(a). 
l2 Pursuant to DoD MCO No. I, Section 7. Regulations A. Supplementary Regulations andlnshuclions: 
The Appointing Authority shall, subject to approval ofthe General Counsel of the Department of Defense 
if the Appointing Authority is not the Secretary of Defense, publish such further regulations consistent with 
the President's Military Order and this Order as are necessary or appropriate for the conduct of proceedings 
by Commissions under the President's Military Order. The General Counsel shall issue such instructions 
consistent with the President's military order and this Order as the General Counsel deems necessary to 
facilitate the conduct of proceedings by such Commissions, including those governing the establishment of 
Commission-related offices and performance evaluation and reporting relationships. 
" MCI No. 2, para. 3(A). 

Id. 
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( 5 )  This declarative instruction, which has a direct lineage to the 
President's authority to regulate the conduct of armed conflict, expressly lists "Aiding the 
Enemy" as an offense requiring proof beyond a reasonable doubt of the following 
elements: 

(a) The accused aided the enemy; 

(b) The accused intended to aid the enemy; 

(c) The conduct took place in the context of and was associated 

with armed conflict.'' 

(6) In the Comments section to Aiding the Enemy, MCI No. 2 states: 

The requirement that conduct be wrongful for this crime may 
necessitate that, in the case of a lawful belligerent, the accused owe 
allegiance or some duty to the United States of American or to an 
ally or coalition partner." 

Id., para. 6(B)(S)(b)(3)(emphasis added). 

b. Allegiance to the United States is not an Element to Aiding the Enemy 

(1) Hence, the Defense assertion that allegiance to the United States is an 
element of this offense is rebutted by MCI No. 2. Furthermore, in the case of an unlavful 
belligerent, as the Accused is alleged to be, allegiance is not even relevant. Acts of 
belligerency by an unprivileged belligerent areper se wrongful (see Prosecution 
Response to Defense Motion to Dismiss Charge 2). Thus, the Prosecution need not show 
any allegiance to the United States or to an ally or coalition partner to prove this offense. 
Furthermore, even were allegiance relevant, the facts are clear that the Accused did owe 
allegiance to Australia, an important ally and Coalition partner. 

(2) As with other offenses listed in MCI No. 2, Aiding the Enemy existed 
as an offense long before the publication of MCI No. 2 or before the Accused's alleged 
acts. In fact, Aiding the Enemy is an offense explicitly recognized by Congress and 
triable by military commission. Article 104 of the Uniform Code of Military Justice 
states: 

Any person who - 
( I )  aids, or attempts to aid, the enemy with arms, 
ammunition, supplies, money, or other things; or 
(2) without proper authority, knowingly harbors or protects 
or gives intelligence to or communicates or corresponds with 
or hold any intercourse with the enemy, either directly or 
indirectly; shall suffer death or such punishment as a court- 
martial or military commission may direct. 

35 Id., para. 6(B)(S)(a).  

8 
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10 U.S. Code 5 904 

(3) Hence, Aiding the Enemy is statutorily triable by military 
commission under the Uniform Code of Military Justice. Review of Manual for Courts. 
Martial (MCM) provisions pertaining to this offense is instructive. The elements of 
applicable subdivisions of Aiding the Enemy, as defined by the MCM, are as follows: 

(1) Aiding the Enemy. 
(a) 'That the accused aided the enemy; and 
(b) That the accused did so with certain anns, ammunition, 

supplies, money, or other things. 

(3) Harboring or protecting the enemy. 
(a) That the accused, without proper authority, harbored or 

protected a person; 
(b) That the person so harbored or protected was the 

enemy; and 
(c) That the accused knew that the person so harbored or 

protected was an enemy. 
(4) Giving intelligence to the enemy. 

(a) That the accused, without proper authority, knowingly 
gave intelligence information to the enemy; and 

(b) That the intell~gence information was true, or implied 
the truth, at least in part. 
(5) Communicating with the enemy. 

(a) That the accused, without proper authority, 
communicated, corresponded, or held intercourse with the 
enemy; and 
(b) That the accused knew that the accused was 

communicating, corresponding, or holding intercourse with 
the enemy. 

MCM, 2000 ed., Part IV, para. 28(b). 

(4) MCM Explanations provide the following: 

(a) "This article denounces offenses by all persons whether or 
not otherwise subject t o  military law. Offenders may be tried by court-martial o r  by 
military commission." Id., para. 28(c)(l). 

(b) "'Enemy' includes organized forces of the enemy in time of 
war, any hostile body that our forces may be opposing, such as a rebellious mob or a 
band of renegades, and includes civilians as well as members of military organizations. 
'Enemy' is not restricted to the enemy government or its armed forces." Id., para. 
28(c)(2), 23(c)(l)(b). 

(c) "A prisoner of war may violate this article . . . ." Id., para. 
28(c)(6)(a). 
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(d) "Citizens of neutral powers resident in or visiting invaded or 
occupied territory can claim no immunity from the customary laws of war relating to 
communication with the enemy." Id., para. 28(c)(6)(c). 

(4) As noted by the Defense, the origins of the offense of Aiding the 
Enemy date back as far as 1775. See Tara Lee: American Courts-Martial for Enemy War 
Crimes, 33 U.Ba1t.L.Rev. 49. Field Manual (FM) 27-10. which provides "authoritative 
guidance to military personnel on the customary and treaty law applicable to the conduct 
of warfare on land," notes the offense of Aiding the Enemy, tracking the exact language 
of modern-day Article 104. FM 27-10, The Law ofLand Warfare, 18 July 1956. 

(5) Despite this element not appearing in either MCI No. 2 or Article 104 
of the UCMJ, or any of its precursors, the Defensc asscrts, "The critical element of the 
offense of aiding the enemy is the breach of the duty of allegiance to the United States." 
This assertion is wholly unsupported; in fact, it crumbles if one examines the authorities 
cited in the Defense's footnotes purportedly in support of this notion. The offense of 
aiding the enemy did not "predate[] the American crime of treason." It has continuously 
existed in the Articles of War entirely separate from it. The Defense then cites the 
treason statute of 1790 and a federal case regarding treason, both wholly inapposite to 
this case. 

(6) 'The case of United States v. Olson, 22 C.M.R. 250 (C.M.A. 1950), 
nowhere holds or implies that that there was a requirement that there be a breach of 
allegiance to the United States for the offense of aiding the enemy. The Court in Olson 
only mentions the crime of treason to note, "We are well aware of the fact that some 
Federal courts, in an analogous line of cases involving the crime of treason, have 
expressed views which might lead to a different conclusion" regarding whether 
communication of an idea can constitute an overt act. Id. at 256 - 257. This highlights 
the fact that treason is an "analogous line of cases" distinguishable from the crime of 
aiding the enemy. Furthermore, not only does the Olson court not state that allegiance to 
the United States is an element, but they speak to the sweeping nature of the offense: 
"Article of War 81 provides that 'Whosoever relieves or attempts to relieve the enemy' 
commits an offense under the Article, and the Code is just as sweeping, for it punishes 
'any person' who aids the enemy." Id, at 255. 

(7) As noted by the Defense, in one of the most famous Commission 
cases, Ex Parte Quirin, 317 U.S. 1 (1942), the Accused were charged with and convicted 
of aiding the enemy. The United States Supreme Court, prior to announcing their full 
opinion, expressly held in aper curiam decision that aiding the enemy, along with the 
other charges, stated offenses "which the President is authorized to order tried before a 
military commission." Id. Contrary to the Defense assertion, Quirin does not support 
the notion that allegiance to the United States is required for the offense. The 
Specification in question read as follows: 

Charee 11: Violation of the 81'' Article of War 
Specification: In that., during the month of June, 1942, the prisoners, 
Emst Peter Burger . . .Richard Quirin, and Werner Thiel, being 
enemies of the United States and acting for and on behalf of the 
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German Reich, a belligerent enemy nation, and without being in the 
uniform of the w e d  forces of that nation, relieved or attempted to 
relieve enemies of the United States with m s ,  ammunition, 
supplies, money, and other things, and knowingly harbored, 
protected and held correspondence with and gave intelligence to 
enemies of the United States by entering the territorial limits of the 
United States, in the company of other enemies of the United States, 
with explosives, m oney and other supplies with which they relieved 
each other and relieved the German Reich, for the purpose of 
destroying and sabotaging war industries, transportation facilities or 
war materials of the United States, and by harboring, communicating 
with, and giving intelligence to each other and to other enemies of 
the United States in the course of such activities. 

Transcript of Proceedings before the Military Commission to Try Persons Charged with 
offenses against the Law of War and the Articles of War, Washington, D.C., July 8 to 
July 31, 1942 (transcribed by University of Minnesota students, Minneapolis, Minnesota, 
2004, Joel Samaha, Sam Root, Paul Sexton, e d ~ ) . ~ ~  

(8) It can hardly be gleaned from thc above that "allegiance to the United 
States" was either alleged or a "central element" as claimed by the Defense. In fact, 
Quirin makes clear that an unlawful enemy combatant, ncither a citizen nor owing any 
duty of allegiance to the United States, can be guilty of the offense of Aiding the Enemy. 

(9) Allegiance to the United States is not an element of this offense. 
Accordingly, the Defense Motion should he denied. 

7. Attached Files. None. 

8. Oral Argument. If the Defense is granted oral argument, the Prosecution requests the 
opportunity to respond. 

9. WitnessesEvidence. As the Defense's motion is purely a legal one, no witnesses or 
evidence are required. 

KURT J. BRUBAKER 
Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 

36 Available at www.soc.umn.edul-samahdnazi saboteurs/naziOl .htm 
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UNITED STATES OF AMERICA 

v. 

DAVID M. HICKS 

DEFENSE REPLY ON MOTION 
T O  DISMISS CHARGE 3 FOR 

FAILURE TO STATE AN 
OFFENSE 

26 October 2004 

The defense in the case of the United States v. David M. Hicks requests that the military commission 
dismiss Charge 3 against Mr. Hicks, and states in support of this reply: 

1. Synopsis: Charge 3 alleges that Mr. Hicks aided the enemy. However, the charge fails to state an 
offense by Mr. Hicks because Mr. Hicks owed no duty of allegiance to the United States or any other 
nation that would make him criminally liable for his actions while in Afghanistan. 

2. Facts: A. Mr. Hicks is an Australian citizen. 
B. Mr. Hicks has never been a member of the United States Armed Forces, and the site 

of the alleged misconduct by Mr. Hicks is not within the territory under the control 
of the Untied States or United States Armed Forces. 

C. Mr. Hicks' conduct in Afghanistan did not violate Australian law. 

3. Discussion: 

In defending Charge 3, the prosecution relies exclusively on MCI No. 2 and its attendant 
commentary. Yet MCI No. 2 and that commentary were issued after the alleged commission of the 
alleged conduct that forms the basis for Charge 3. At the time of the conduct, neither Australian, U.S., 
or international law prohibited Mr. Hicks from the "aiding the enemy" as alleged in Charge 3. 

The prosecution's reliance on the explanation section to the Manual for Courts-martial that 
addresses the offense of aiding the enemy is entirely misplaced. Indeed, that section of the Manual 
directly supports the defense's position, since it states plainly that "[clitizens of neutral powers resident 
in or visiting invaded or occupied territory can claim no immunity from the customary laws of war 
relating to communication with the enemy."' Once an individual is located within a territory where 
U.S. forces military forces are in contro1,Article 104 controls. The decision in Gillurs v. U.S., states 
the same rationale: a "citizen in enemy country owes temporary allegiance to the alien government, 
must obey its laws and may not plot or act against it").2 

' MCM, para. 28(c)(6)(c). 

2 Gillarsv. U.S.,  87 U.S. App. D.C. 16,41-42 (1950). 
Review Exhibit 2 sc 
Page 1 ot 2 

Page 133 of 362



The prosecution's reliance on Ex Parte ~ u i r i n '  is also misplaced. The prosecution asserts that 
the Nazi saboteurs owed no duty to the United States. This is an incorrect statement on the law as 
described above in Gillars. When the saboteurs "enter[ed] the territorial limits of the United States, . . 
."4 Article 104 governed their conduct. Thus, in order to violate Article 104, an individual must be 
present in territory controlled by the U.S. military forces (or U.S. territory itself), a circumstance 
glaringly absent in this case with respect to Charge 3 against Mr. Hicks. In fact, Mr. Hicks was never 
within any territory controlled by U.S. forces: the jurisdictional predicate for the operation of Article 
104. 

The prosecution fails to cite a single case in which a non-U.S. citizen who had never set foot in 
the U.S., or in an area under the control of the U.S. armed forces, has been tried for aiding the enemy. 
The reason for that void is obvious: because it is not authorized under law, and, as a result, has been 
attempted (under any of the legitimately constituted legal military or international law systems). 
Moreover, the prosecution's attempt to do so in this case flies in the face of common sense. An 
individual without allegiance to the U.S. (and alleged to he the enemy) cannot be prosecuted for aiding 
the enemy for conduct occurring outside territory controlled by the United States or its armed forces. 

4. Evidence: 

A: The testimony of expert witnesses to be requested 

5. Relief Requested: The defense requests that Charge 3 be dismissed. 

6. The defense requests oral argument on this motion. 

BY: - - 
M.D. Mori 
Major, U.S. Marine Corps 
Detailed Defense Counsel 

Joshua L. Dratel, Esq. 
Law Offices of Joshua L. Dratel, P.C 
14 Wall Street 
28th Floor 
New York, New York 10005 

Jeffery D. Lippert 
Major, U.S. Army 
Detailed Defense Counsel 
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5 It is noteworthy that the prosecution does not take objection to the facts in the defense motion. 
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UNITED STATES OF AMERICA 

v. 

DAVID M. HICKS 

PROPOSED ESSENTIAL FINDlNGS 
DEFENSE MOTION TO DISMISS 

CHARGE 3 
@I31 

1 November 2004 

The Prosecution submits the following proposed essential findings in relation to the 
above-referenced motion: 

1. The General Counsel of the Department of Defense used his properly delegated 
authority pursuant to section 7A of Military Commission Order No. 1 and issued 
Military Commission Instruction (MCI) No. 2. 

2. MCI No. 2 establishes crimes and elements that are intended for use by this 
Military Commission. 

3. The crimes and elements listed in MCI No. 2 are derived from the law of armed 
conflict, which is also commonly referred to as the law of war. 

4. The crime of Aiding the Enemy is delineated in section 6B of MCI No. 2 in the 
section titled "Substantive Offenses - Other Offenses Triable by Military 
Commission." 

5. Aiding the Enemy has been expressly recognized by Congress as an offense 
triable by military commission since prior to the 1951 enactment of the Uniform 
Code of Military Justice. The present-day statutory offense of Aiding the Enemy 
is contained in Article 104. 

6. Allegiance to the United States is not an element under Article 104, Aiding the 
Enemy . 

7. Military Commission jurisdiction is based on, among other things, Article 21 of 
the Uniform Code of Military Justice that was enacted in 1950. 

8. For purposes of this motion, Article 21 of the Uniform Code of Military Justice is 
the same as its precursor, Article 15 of the Articles of War. 

9. Article 15 of the Articles of War was in effect when the U.S. Military 
Commission case of Ex parte Ouirin, 31 7 U.S. 1 (1 942) was tried. 

10. In Omrin. the Accused were charged with the offense of Aiding the Enemy. 
Despite defense challenges, the Accused was convicted of Aiding the Enemy. 
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The U.S. Supreme Court expressly determined that Aiding the Enemy stated an 
offense triable by military commission. Tnis conviction or the holding of 
have never been overturned. 

11. Allegiance to the United States is not an element of the offense of Aiding the 
Enemy triable by this Military Commission. 

12. Based on the requirement to apply and to act consistently with commission law, 
and finding that there is nothing in the Aiding the Enemy elements delineated in 
MCI No. 2 or in Charge 3 of the charge sheet to be inconsistent with the law of 
armed conflict, the motion to dismiss Charge 3 is denied. 

Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 
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UNITED STATES OF AMERICA ) 

j MOTION TO DISMISS: 

v. 

DAVID M. HICKS 

i IMPROPER PANEL 
) SELECTION PROCEDURES 
1 
) 4 October 2004 

The Defense in the case of the United States v. David M. Hicks moves for dismissal of the 
charges against Mr. Hicks, and states in support of this motion: 

1. Synopsis: The selection of members for the military commission in this case was conducted 
in a manner that explicitly and systemically excluded members based on rank. Systematic 
exclusion of certain ranks from sitting on military criminal tribunals is unlawful. Accordingly, 
the commission lacks jurisdiction to try Mr. Hicks, and the charges against him should be 
dismissed. 

2. Facts: 

a. Military Commission Order No. 1 (MCOI), establishes that the only qualification to 
serve as a commission member is that the individuals selected be commissioned officers in the 
United States armed forces, including reservists on active duty, National Guard personnel on 
active duty, or retired personnel on active duty. 

b. MCO 1 requires the presiding officer be a judge advocate as well. 

c. On 20 December 2002, the General Counsel to the Department of Defense issued a 
memorandum to the secretaries of the Military Departments requesting candidates for 
commission members and presiding officers. In this memorandum, the General Counsel 
instructed the Military Departments to nominate officers in the pay grade of only 0-4 and above. 
(See Exhibit 1). 

d. The U.S. Marine Corps, Navy, U.S. Army and U.S. Air Force submitted candidates 
for commission members and presiding officers meeting the mandatory criteria of grade 0-4 and 
above only. (See Exhibit 2). 

e. On 25 June 2004, the Legal Advisor to the Appointing Authority (hereinafter "LEAA") 
provided the written guidance to the Appointing Authority on the selection of commission 
members and presiding officers. The LEAA indicated that the Gene~al Counsel's criteria were 
more reshictive than the criteria contained in MCO No. 1, and informed the Appointing 
Authority that he was not bound to select only from the names provided. The guidance from the 
LEAA also cautioned that rank could not be "used for the deliberate or systematic exclusion of 
otherwise qualified persons from commission membership."(See Exhibit 3). 

f. Enclosed with the LEAA's guidance was a spreadsheet listing the services' 
nominations, which failed to contain the name of any officer below pay grade 0-4. No other 

Page 137 of 362



names or lists of names of potential candidates were provided to the Appointing Authority. (See 
Exhibit 4). 

g. The appointing Authority selected officers in the pay grade of 0-5 and above to serve 
as commission members and presiding officer(s). The Appointing Authority selected only those 
officers included on the nomination list provided to him. Id. 

3. Discussion: 

Mr. Hicks has the right to a "full and fair" trial, which requires that the members of the 
commission be fair and impartial. This right is the same for military members during 
proceedings at a court-martial. The fairness of the selection process in this case should be 
determined by reference to the standards, practices, and case law used in military justice practice, 
as well as concurrent constitutional and other rights under U.S. and international law. 

In United States v.   irk land', the Court of Appeals for the Armed Forces (hereinafter 
"CAAF") held that the systematic exclusion of qualified personnel based on rank constituted 
reversible error. In Kirkland, nominees for court-martial members were solicited from 
subordinate commands and provided to the general court-martial convening authority -- 
excluding pay grades E-6 and below, however. Also,, even though the general court-marital 
convening authority knew he could select personnel not listed on the recommendation sheets 
submitted to him, the CAAF still found error and overturned the sentence in the case. 

Analyzed pursuant to those standards, the instruction here was clearly contrary to the 
criteria set forth in MCO No. 1. The General Counsel's instructions deliberately excluded all 
officers in the pay grade of 0-3 and below. The effect of the instructions was tiexclude from 
consideration for service on this militarv commission the maioritv of all commissioned officers 
serving in the U.S Armed Forces.  hish he liberate exclusion was h e r  reflected in the ultimate 
choices made by the Appointing Authority. 

Analyzed pursuant to those standards, the instruction here was clearly contrary to the 
criteria set forth in MCO No. 1. The General Counsel's insttuctions deliberately excluded all 
officers in the pay grade of 0-3 and below. The effect of the itlstructions was to exclude from 
consideration for service on this military commission the majority of all commissioned officers 
serving in the U.S Armed Forces. This deliberate exclusion was further reflected in the ultimate 
choices made by the Appointing Authority. 

Moreover, even though the LEAA recognized the impropriety of the exclusion, the error was not 
corrected. While he LEAA advised the Appointing Authority that the latter could choose names 
not submitted among the nominations, he did not provide either a list of other available officers, 
or any other information that would facilitate compliance with MCO No. 1. Nor could the 
Appointing Authority be expected to possess such information independently. Although the 
Appointing Authority had formerly served on active duty as a general officer in the U.S. Army, 
he could not reasonably be perceived to know of qualified non-recommended wmmissioncd 
officers in the rank of 0-3 and below from all four uniformed services. 

' 53 M.1.22 (CAAF 200) 

2 
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Exclusion of otherwise qualified officers based on rank, or the appearance of such 
categorical exclusion, strikes at the heart of the "essential faimess and integrity" of any system of 
justice. The deliberate, explicit, and systematic exclusion of a majority of the eligible officers in 
armed forces from consideration for service on a military commission constitutesper se unlawll 
command influence. Such unlawful command influence robs this commission system of both its 
legitimacy and jurisdiction. Analogously, a civilian court jury that purposefully excluded from 
the venire otherwise qualified persons who earned less than a specified amount of money, or 
possessed less than a set number of assets, would be unconscionable and intolerable, and would 
represent the worst type ofjury-rigging imaginable in a system in which all accused are entitled 
to equal treatment before the law, and a jury chosen from an applicable cross-section designed to 
ensure impartiality and fairness. Accordingly, these commission proceedings are fatally tainted, 
and must be dismissed. 

4. In making this motion, or any other motion, Mr. Hicks does not waive any ofhis objections to 
the jurisdiction, legitimacy, and/or authority of this military commission to charge, try him, 
andlor adjudicate any aspect of his conduct or detention. Nor does he waive his rights to pursue 
any and all of his rights and remedies in any and all appropriate forums. 

5. Evidence: Exhibit 1 : Memo from DOD General Counsel of 20 Dec 02 
Exhibit 2: Services nominations of commission members 
Exhibit 3: Letter from the Legal Advisor of 25 Jun 04 
Exhibit 4: 9 pages of nominated personnel. 

6. Relief Requested: The defense requests the charges be withdrawn from this commission. 

7. The defense request oral a r g m ~ r ~ t  on this request. 

Major, U.S. Marine Corps 
Jeffery D. Lippert 
~ a j o i ,  U.S. 
Detailed Defense Counsel 

JOSHUA L. DRATEL 
Joshua L. Dratel, P.C. 
14 Wall Street 
281h Floor 
New York, New York 10005 
(2 12) 732-0707 
Civilian Defense Counsel for David M. Hicks 

JEFFERY D. LIPPERT 
Major, U.S. Army 
Detailed Defense Counsel 
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WASHINGTON. 0. C. 20301-1600 

. . 
~ ~ f e r f  &: (a) ~ ~ @ d e n t ' s ~ ~ i l i ~ . 0 r d a  of RO&~CT 13,2001., "~ic~si( ik,ki~&:;d~.  Td .. , ~ j i ~ l  .df 1;Tod+jhens in fie.w& ~ ~ i & , m  . . 

. .. 
@) D q M e n t  i f  ~ c f e k e  Military Comrnissiao 0 r h a ~ o .  I., "Pro&& for L,' 

T*s by Military Commissions of CerlsinNon-United Slates Citizenr in the . 
War ~ ~ a i n s l  Temorism," dated Match 21,2002 

. . 
The Departmuit of Defense must develop a "pool" bf candidates to'serve as C O ~ & ~ & ,  .. 

members and presiding o 6 c m  in the event that military conimissions are con\lenod.phaiit to. .. 
the abqvc orders. This pool, comprised of tandida!cs submitted by you as folla&; ~ s & c  as 
fit briricipd. s61&t Pam whia  the ~ ~ ~ i n i i g  ~ u & b r i t ~  may diaw t o ~ & j i ~ ~ ~ ' ~ & ~ ~ ~ ~ . ' ,  . . 

. f i e  i)wl should be feplenished continuaIly~so that &ere . . is always a li$t.of i p p y o $ i i i t e , '  . . .. 
f&i"lii&~0 choose. . . 

. . % .  . I 
As,kct f o f i  in 5'alion 4(~) of reference @); &hi commission shd q i s t  qf'it'l&.. . i 

. thrw but no more than scveh manbas, one'of whom shall be aesignated as the presiding cficer 
of fie p r o d i n g s  offiat rommission There shall also be one'or two alternate inembeq: me .~ 
m w b m  and alternate rncmbas shall be commissioned officap of thcUnitcd States &dl 

, . fo&s,:iocluding without limitation reserve penoht l  on a.dvc duty,National Guard pedngel . 
on duty in Fedcial setvic& and rdirrd pusonnel rccallbd to sctivi: d 4 :  Consis&t 6 t h  ' 

the pr&irig @idan-,. I requst'that you provide fiom cach of your savica .  a list of 55 o&cas. . . 
who meel t h c . f o l l o ~ g  &I- . . 

. . 
Mandatow Criteria . . 

. a o Gradeof0-4 or above - 
0 .Reputation for integrity and gcad judp&t 
0 Top Secrd s e a i r i t y c l d c e  

Preferred Criteria 
,o Combat or operational experience ' 
0 Command expe'rience 

A, least five of those 25 officers should aiso meet the following eligibility criteria f i r  
designation as presiding o f f i ~ ~ ~ :  

Grade of 0-5 or above 
M c l e  26@) and (c), UCMI, . . ceflified (or previousIy certified) . 

'a ~ubstanlial litigation experienceinvolving major cases 
Law of armed conflict imining or expcriencz 

/ ).+ ~ e v i ~ w  Exhibit 
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With your list of candidates, $ease submit a complded copy of the Mach& Mditary 
ammission Member Dab  Sheet for &ch officer nominated, signed by the candidate offica. 

Candidates must be available for shod-notice lcmporary duty for up (490 dip. Pleasebe 
sure to maintain a full list of25 qualified candidatks for each of your savjces, at least five of 
whom are also qualified for designation as presiding offiwrs, by irdmcdialdy nominating a 
replacement for any &didate who GeComes unavailable. 

Please respond by January 10,2003. Candidates should be available as of thr, &k of 
your response. You should not interpret lhis rquirement, boweva, as signalihghninteation to 
appoint a commission at any parlkular time. My point of contad for lhis matlex is Ms Lisa 
Simon, who can be reached at (703) 695-3392. . 

~ttachnient: 
Military Commission Member Data Shed 

cc: Chairman of the Joint Chief. of Staff 
. Under Saelary of Defeme for Policy 

, . 

Unda Seuctary of Defense f a  Pcrsonncl and R a d i i &  
. .  . 

. . 

&tehL ; :  Review Exhibit 

1860 
Page A ,P 
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REVIEW EXHIBIT 26 
ATTACHMENT 2 

 
 
This document constitutes a releasable summary of Attachment 2 of Review Exhibit 
(RE) 26.  Attachment 2 of RE 26 is not included in order to protect the privacy and 
security of the individuals nominated by the military services to be the Presiding 
Officer and Commission members.  Attachment 2 of RE 26 consists of five pages of 
lists of military personnel nominated to be the Presiding Officer and Commission 
members.  The following pages were removed from the record: 
 

(1) pages 1 and 2--a list of names and grades of personnel nominated by the 
Marine Corps and Navy 

(2) pages 5 and 6--a list of names and grades of personnel nominated by the 
Army; and, 

(3) page 8--a list of names and grades of personnel nominated by the Air Force.   
 
The status of the officers as active, reserve or retired for the Army Presiding Officer 
nominees was also included.   
 
 
Marine Corps.  Page 1 lists Marine Corps officers who were nominated in the 
following numbers and grades for the position indicated:   
 

• Presiding Officer.  5 personnel in the grade of Colonel (O-6)  
 

• Commission Members.  20 personnel were nominated in the following 
grades:  4 Colonels (O-6); 6 Lieutenant Colonels (O-5); 10 Majors (O-4) 

 
 
Navy.  Page 2 lists Naval officers who were nominated in the following numbers and 
grades for the position indicated:   
 

• Presiding Officer.  5 personnel in the following grades:  3 personnel in the 
grade of Captain (O-6) and 2 personnel in the grade of Commander (O-5) 

 
• Commission Members.  20 personnel were nominated in the following 

grades:  8 Commanders (O-5); 12 Lieutenant Commanders (O-4) 
 
 
Air Force.  Page 3 lists Air Force officers who were nominated in the following 
numbers and grades for the positions indicated:   
 



REVIEW EXHIBIT 26—ATTACHMENT 2 
 

 2

• Presiding Officer.  5 personnel were nominated in the following grades:  3 
personnel in the grade of Colonel (O-6) and 2 personnel in the grade of 
Lieutenant Colonel (O-5)  

 
• Commission Members.  36 personnel were nominated in the following 

grades:  8 Colonels (O-6); 14 Lieutenant Colonels (O-5); and 14 Majors (O-4) 
 
 
Army.  Pages 4 and 5 lists Army officers who were nominated in the following 
numbers and grades for the positions indicated: 
 

• Presiding Officer.  18 personnel were nominated in the following grades:  13 
personnel in the grade of Colonel (O-6); and 5 personnel in the grade of 
Lieutenant Colonel (O-5).  9 personnel (5 Colonels and 4 Lieutenant 
Colonels) were reserve status, 4 personnel (O-6) were retired status, and 5 
personnel (4 Colonels and 1 Lieutenant Colonels) were active status.    

 
• Commission Members.  31 personnel were nominated in the following 

grades:  3 Colonels (O-6); 10 Lieutenant Colonels (O-5); and 18 Majors (O-4) 
   

In the record of trial, these redacted pages were numbered as 142, 143, 146, 147, and 
149.  As part of Review Exhibit 26, Attachment 2, these redacted pages were 
numbered as 1, 2, 5, 6, and 8. 
 
I certify that the above description of Review Exhibit 26, Attachment 2 is an 
accurate summary of the information contained therein.   
 
 
 
 

//signed// 
M. Harvey   
Chief Clerk of  
Military Commissions 



OSD requested that the Amly establish a pool of Oi f i i rS lo  serve as members 
oi Military ~ m i s s i o n s .  

r 
. 

HODA STAFF ACTlON IAEMORANDUM 

Purpose: To obtain approval from the Division Chiet lo nominate the Officers at TAB A to serve on fie 
Military Commission. . Issue: OSD requested the Services to establish a poolof Officers to serve as members of Military 
Commissions. 

1. WJEIX Personnel to serve on M i l i r y  Commissions 

S. ORYXSWBOC 4 HOOUSnM Canhol HunhCT 
D A M P 4 6  

BOW tine:. 
The Officers at TAB A are being nominated to serve on Military Commissions. 

mu- ORourra 
Z 1WIV5 ME 

U M Q  

5 WPUISE DATE 

11. REWUYCHDAMN IPrnr&a b n t l s b l e m n f ~ n h g  LudsM.c(anbynw ~ I . p p m n l r l m D l t l a n d c r p ( l i n  my mk ir me ww).  
Chief, Operations Division sign the enclosed memorandum. 
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DAPM-OPS 

SUBJECT: Identifying Personnel to S e ~ e  as Members and Presiding O h m  for 
Miliary Commissions 

1. The enclosed files are submitted pursuant to your letter of December 20.2002, 
directing that each Service identify 25 officers who meet eligibility criteria for service as 
mil~tary commission members and presiding oflicers. Enclosed please find a list of all 
nominated personnel. They are divided in category by primary and alternate : 
candidates for military commission members, both active and reserve component. 
Candidates for sewice as presiding oficer are comprised af active, reserve component 
and retired officers who have volunteered for recall to active duly (TAB A). Note that 
the Army has forwarded completed packets for 32 board members and 18 presiding 
offi&r nominees 

a. At TAB B are the files pertaining to nominees for rniliialy commission 
membership. Files of aclive component nominees are at TAB B (1); at TAB B (2) are 
reserve component nomink .  Tab'B (3) are the alternate candidates. 

b. At TAB C are the files pellaining to nominees for presiding officer service. 
. Files of active component nominees are at TAB C (1): at TAB C (21 are reserve .-, 

component nominees; a1 TAB C (3) are retired officer nominees. 

2. POC is MSG Homer, DSN 224-5052 or COMM (703) 614-5052. 

3 Encls MICHAEL S. GALLOUCIS 
COL, MP 
Chief. Ooerations Division 

&c &,a Review Exhibit 
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DEPARTMENT OF THE AIR FORCE 
VIASHINGTON. DC 20330 

x Oi The General Counsel 

FEB 2 4 2004 

MEMORANDUM FOR DEPARTMENT OF DEFENSE GENERAL COUNSEL 

SUBJECT: Nomination of Officers 10 Serve onMilicary Commissions 

Per your requeS, attached is a list of officers nominated by the Air Fome to suve as 
members of Mililary Commissions. All possess h e  necessary security clearance and all 
immediately available. The names of the individuals nominated for the posilion of Presiding 
Oficcr wen forwarded to you last year dong with completed Military Commsission Member 
Data she& and their lhree most men: Offiwr Performance Reports. Of the nominees to be 
Commission Members, the Military Commission Member Data sheets and mosl recent Uuee 
Officer Periormance Reports for Lier~tenant Colonel Michael Pandolfo and ljcutcnant Colonel 
Dennis Vaillancourl were forwarded to you when they were previously nominated. Attached are 
M i l i w  Commission Member Data she& and the lhrw most recent Officer Perforn~ance 
Repom for lhc remaining 33 of our nominees to beCommission Members. 

Anachment: 
Nominees for Military 'Commission Memebrship 

i L M c i a . A : R e v i e w  Exhibit Z6A 1 
I 
! 

Page c,. 7 Of 8; 
I 
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FOR OFFIClAL USE ONLY 

OFFICE OF THE SECRETARY OF DEFENSE 
.I640 OEFENSE PUCTAGON 

WASHINGTON. DC 20301-1690 

Legal Advisor 

&, ?GJ June 25,2004 

FOR : Appointing A&@ for Military Commissions 

FROM: Brigadier General Tho 
Appointing Auth 

SUBJECT: Selection of Mili 

. Pumose. To select Members, Alternate Members, and Presiding Officers of Military 
Commissions. 

Discussion. Section 4(A), Military Commission Order (MCO) No. 1, quires you to 
appoint members and alternate membeds) of Military Commissions. . .  

o Composition. You must appoint at least ihree, but no more th;m seven, 
members to each Commission. You must also appoint one or two alternate 
members to each Commission. 

= Subject to the limits above, thehenumber of members and alternate members . 
appointed to each Commission is within your discretion 

You must designates Presiding Officer 6om among the members of each 
c&mission 

Only a Commission of seven members, not including alternate members, 
may impose a sentence of death. (Section 6(G), MCO No. 1) 

o Qualifications. Each member and alternate member of a ComGssion must be 
"a commissioned officer of the United States anned forces ("M'itary 
Officer"), including without limitation reserve personnel on active duty, 
National Guard p e r s o ~ e l  on active duty in Federal service, and retired 
personnel recalled to active duty." (Section 4(A)(3), MCO NO. 1) 

Personnel selected by you as Commission members must be those whom 
you determine "to be competent to perform the duties involved." (Section 
.1(~)(3), MCO No. 1) 

~ L $ L J ~  3 f-c Review Exhibit 
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. . 
A member designated as a Presiding' Of f im must be "a Military Officer 
who iS a judge advocate of any Unitd Statesarmed force." (Section 
4(A)(4), MCO No.1) 

o Nominations. Eacb of the services has nominated commissioned officers for 
your consideration in appointing Commission members (EncIs 1 and 2). 
Enclosure 2 contains the names of nominees who are judge advocates and who 
have been nominated to serve as Presiding Officers. Copies of personnel 
records for each nordinee are at Enclosures 4 thru 6. 

The criteria provided to the senices to secure nominations are more 
restrictive than the qualifications established in MCO No. 1 (see Encl3). 
You are not limited to appointing only officers nominated by the services; 
you may appoint any qualified Military Officer of any United States armed 
force. 

Recommendations. 

o That you select one five-member Commission to be available to hear cases 
referred by you for which you have d e t e d e d  that a sentence of death will 
not be sought One of the five members will be designated as the Presiding 
Off~icer. One alternate member should be selected 

Members (Non-Presiding Officer). Indicate your selectjons by placing your 
initials in the space beside the henames of four ofiicers on Enclosure 1, or by 
writing new names at the bonom of the list and initialing in the space' 

. beside their names. 

= Presidiog Officer. Indicate your selection by placing your initials in the 
space beside the name of one officer on Enclosure 2 (nominees who are 
judge advocates), or by wrjting a new name at the bottom of the list and 
initialing in the space beside the name. 

. Alternate Member. Iodicate your selation by placing your initials beside 
the name of one officer on Enclosure I or Enclosure 2, or by writing a new 
name at the bonom qf the l i t  'md initialing in  the space beside the name. 
Ln addition, place the letter "A" h i d e  your initials to designate the oficer . 
as an alternate member. 

o That in the event of incapacity, resignation, or removal of a member who has 
not been designated as the Presiding Officer, the alternate member 
automatically takes the place of that member. 

fi~s .[- Review Exhibit 264 
- Page .J M -2 

FOR OFFICIAL USE ONLY 001 881 

Page 151 of 362



FOR OFF~CIAL USE ONLY 

o That n e i h r  rank, race, gendcr,,reli$on, duty position, nor branch of senrice be 
used for the deliberate or systematic exclusion of otherwise qualified persons 
from Commission membmhip. 

o That you sign the notification Idem to Cammission rnemben (Eocl7). 

o That you authorize me to prepare and execute all appropriate orders and 
documents to reflect your selections; 

The recotnmeodatiom of !he Legal Advisor are: 

p45r.d 
approved Sk- disapproved 0th~ 
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REVIEW EXHIBIT 26 
ATTACHMENT 4 

 
 
This document constitutes a releasable summary of Attachment 4 of Review Exhibit (RE) 
26.   
 
Attachment 4 of RE 26 is not included in order to protect the privacy and security of the 
individuals nominated by the military services to be the Presiding Officer and 
Commission members.   
 
Attachment 4 of RE 26 consists of eight pages of information concerning the nominated 
military personnel, which were formatted into a table or matrix. 
 
The table includes the names, grades, gender, service, duty position, unit, security 
clearance, command experience, combat experience, and other comments.  The 
Appointing Authority’s initials appear next to the names of the military personnel he 
selected to be the Presiding Officer and Commission members.  
 
 
I certify that the above description of Review Exhibit 26, Attachment 2 is an

accurate summary of the information contained therein.
 
 
 
 
                                                        
//signed//
                                                       
M. Harvey
                                                       
   Chief Clerk of
                                                          
Military Commissions 
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1 
UNITED STATES OF AMERICA ) PROSECUTION RESPONSE TO 

) DEFENSE MOTION ALLEGING 
) IMPROPER SELECTION OF 

v. ) COMMISSION MEMBERS 
) 
) 18 October 2004 

DAVID M. HICKS 1 

1. Timeliness. This Prosecution response is filed within the time frame established by 
the Presiding Officer. 

2. Position on Motion. The Defense's motion alleging improper selection of 
Commission Members should be denied. 

3. Overview. Military commissions are empanelled pursuant to Commission Law, not 
court-martial procedures. Seeking experienced members does not violate Commission 
Law nor deprives the Accused of a full and fair trial. 

4. Facts. The Prosecution concurs with the facts stated by the Defense. 

5. List of Legal Authority Cited. 

a. Madsen v. Kinsella, 343 U.S. 341 (1952) 

b. United States v. Roland, 50 M.J. 66,69 (CAAF 1999); 

c. United States v. Kirkland, 53 M.J. 22,24 (CAAF 2000); 

d. United States v. Simpson, 55 M.J. 674,691-692 (ACCA 2001); 

e. Unitedstates v. Bertie, 50 M.J. 489,492 (CAAF 1999). 

f. Military Commission Order No. 1, Para. 4A (3) (March 21,2002). 

g. Rule for Courts-Martial 405(d)(l), Manual for Courts-Martial (2002 ed.) 

6. Discussion. 

The Prosecution concurs that the Accused has a right to a trial by fair and 
impartial members. However, the procedure laid out in Commission Law, to include the 
opportunity to voir dire and challenge members, accords this to the Accused. Military 
Commission Order No. 1 (MCO No. 1) provides the correct standard for the selection of 
Commission members. Paragraph 4(A)(3) states that each member and alternate member 

Review Exhibit 26-8 
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shall be a commissioned officer of the United States armed forces and that the 
Appointing Authority will appoint members and alternate members determined to be 
competent to perform the duties involved. MCO No. 1, Para. 4(A)(3). Article 25 of the 
Uniform Code of Military Justice (UCMJ), which governs the selection of court-martial 
members, does not apply to these proceedings. 

a. General Counsel Acted Within His Authority and Discretion 

(1) MCO No. 1 directs the Department of Defense (DoD) General Counsel 
to "issue such instructions consistent with the President's Military Order and this Order 
as the General Counsel deems necessary to facilitate the conduct of proceedings by such 
Commissions . . . ." MCO No. 1, para. 8(A) 

(2) The Honorable Mr. William J. Haynes 11, as DoD General Counsel, 
reasonably deemed it necessary to solicited nominees from the different Services. As 
these cases clearly are beyond the pale of any ordinary court-martial case, and as court- 
martial procedural rules do not pertain, his decision to solicit experienced potential 
members, in the rank o f 0 - 4  and above, was reasonable and within his discretion. 

(3) The nomination process used by the Department of Defense and relied 
upon by the Appointing Authority was a reasonable means of obtaining a pool of 
competent Commission members. To ensure a cross-section of services were considered 
for selection, Mr. Haynes directed the different Branches to submit 25 nominees each. 
The Services selected from a pool of thousands of officers. To ensure a cross-section of 
components was considered for selection, Mr. Haynes also directed Service Secretaries to 
consider not only the active component, but also Reserve, National Guard, and Retired 
personnel. To ensure fairness in the proceedings, Mr. Haynes established as a 
"mandatory criteria" the "reputation for integrity and judgment." Based upon the unique 
and complex role of a military commission member as a trier of fact and law, and the 
potential need to process highly classified information during the course of a commission 
proceeding, Mr. Haynes established "mandatory criteria" of nominees in the grade of 0 - 4  
and above and a Top Secret security clearance and "Preferred Criteria" of "combat or 
operational experience" and "command experience." Nominees also submitted "Military 
Commission Member Data Sheets" to ensure the nominees' qualifications were current 
and verified by the nominee, and to ensure the availability of a nominee for service as a 
Commission member. This was a reasonable process to ensure that potential members 
were competent, fair, and available for service. 

b. Aoaointing Authoritv has Discretion to Select Com~etent  Commission 
Members 

(1) MCO No. 1 gives the Appointing Authority the discretion to select 
officers whom he deems "competent" to perform the duties as Commission Members. 
MCO No. 1, Para. 4(A)(3). Competence in this setting includes: I )  the ability to 
evaluate fairly and impartially evidence presented during all phases of the proceedings; 
and 2) the ability to make applicable findings of fact and conclusions of law during all 

Review Exhibit 26-8 
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phases of the proceedings. Bound only by the requirements that the Commission provide 
a "full and fair trial" to the Accused, and that Commission members be off~cers and 
competent to perform their duties, his selections were reasonable and completely within 
his discretion. See Presidential Military Order, Detention, Treatment, and Trial of 
Certain Non-Citizens in the War Against Terrorism (Presidential Military Order), Sec. 
4(a) (2); MCO No. 1, Para. 4(A)(3). 

(2) The selection process used by the Appointing Authority was a 
reasonable means of selecting fair and competent Commission members. From the 
nominees submitted by the Service Secretaries, the Appointing Authority reviewed a 
Military Commission Member Data Sheet, which provided information on assignment 
history, current position, gradelrank, date of birth, gender, date of initial entry on active 
duty, source of commission, security clearance, branch of service, awards and 
decorations, civilian and military education, and periods of non-availability. The 
Appointing Authority also had the opportunity to review up to three Officer Evaluation 
Reports from each nominee. The Appointing Authority also received counsel from his 
legal advisor, Brigadier General Thomas J. Hemingway, who advised the Appointing 
Authority that the Appointing Authority was not limited to appointing officers nominated 
by their services, but could appoint any qualified Military Officer of any United States 
armed forces. Brigadier General Hemingway also advised the Appointing Authority not 
to use rank, race. gender, religion, duty position, or branch of service for the deliberate or 
systematic exclusion of otherwise qualified persons from Commission membership. See 
Exhibit 3, Defense Motion. On 25 June 2004, the Appointing Authority accepted 
Brigadier General Hemingway's recommendations and personally selected Commission 
members. It is clear from the process that the Appointing Authority's selection process 
was designed to find personnel who were competent, fair, and available for service. 

c. m c l e  25, UCMJ does not Apply to Military Commissions 

(1) Defense insists that this Commission rely upon the standards 
articulated in Article 25, UCMJ for the selection of Commission Members and caselaw 
interpreting and applying court-martial standards. The President has acted within his war 
powers to direct that the Accused be tried by military commission, not court-martial. The 
President and, as delegated, the Secretary of Defense and DoD General Counsel, have 
established procedures that, while different from courts-martial, provide for fundamental 
fairness. Furthermore, the procedures governing military commissions have been 
sanctioned by Congreris. With the codification of the UCMJ in Title 10 of the U.S. Code, 
Congress specifically preserved the procedures for military commissions in Article 21 as 
they have historically been recognized. As the Supreme Court recognized in Madsen v. 
Kinsella, 343 U.S. 341 (1952), a case decided after the UCMJ's enactment: 

Since our nation's earliest days, such commissions have been 
constitutionally recognized agencies for meeting many urgent 
governmental responsibilities related to war. They have been called our 
common law war courts. They have taken many forms and borne many 
names. Neither their procedure nor theirjurisdiction has been prescribed 
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by statute. It has been adapted in each instance to the need that called it 
forth. * * * 

With this practice before them, the Committees of both Houses of 
Congress recommended the reenactment of Article of War 15 as Article 
21 of the new code. They said, "This article preserves existing Army and 
Air Force law which gives concurrent jurisdiction to military tribunals 
other than courts martial." 

Madsen, 343 U.S. at 346-347, 35 L n.17 (emphasis added). 

(2) In publishing Military Commission Order No. 1, the Department of 
Defense deliberately chose different criteria for qualified Commission Members than Tor 
court-martial panel members. Commission Members must: 1) provide a "full and fair 
trial" to the accused; 2) be an off~cer fiom any armed service; and 3) be "competent" to 
perfom their duties. See Presidential Military Order, Sec. 4(a) (2); MCO No. 1, Para. 4A 
(3). There is no directive that the Appointing Authority rely upon the standards 
articulated in Article 25, UCMJ or rely upon a nomination and selection process akin to 
those used in courts-martial. 

(3) The different qualification criteria for Commission members than for 
court-martial panel members is indicative of the inherently different role that military 
commissions perfonn from traditional courts-martial. Courts-martial adjudicate alleged 
criminal offenses committed by service members under the UCMJ. In contrast, Military 
Commission Members are triers of both fact and law in trials where they must adjudicate 
alleged violations of the Law of Armed Conflict by enemy combatants. Additionally, 
military commissions are designed to consider and protect highly classified and sensitive 
information. More senior, experienced members are better suited to these functions. 

d. UCMJ Applicability 

(1) Although Article 25, UCMJ does not apply, the Prosecution prevails 
even under an analysis of Article 25, UCMJ case law. When Defense alleges an 
improper selection under Article 25, UCMJ, Defense shoulders the burden of establishing 
a "systematic inclusiorl or exclusion" of qualified personnel from the selection process. 
United States v. Roland, 50 M.J. 66,69 (CAAF 1999). When Defense establishes such 
an inclusion or exclusion, the Government must show "by competent evidence that no 
impropriety occurred" in the selection process. UnitedStates v. Kirkland, 53 M.J. 22,24 
(CAAF 1999). 

(2) A court-martial panel may not be "stacked" to achieve a desired result. 
Roland, 50 M.J. at 69 (citing United States v. White, 48 M.J. 25 1 (1998); UnitedStates v. 
Hilow, 32 M.J. 439,440 (CMA 1991); United States v. Smith, 27 M.J. 242 (CMA 1988)). 
Although court "stacking," the deliberate inclusion or exclusion of members to achieve a 
desired result, is impermissible, not all systematic inclusions or exclusions constitute 
unlawful court stacking. United States v. Simpson, 55 M.J. at 674,691 (involving the 
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intentional exclusion of nominees from the U.S. Army Ordnance School, the accused's 
place of assignment) (ciling United States v. Upshaw, 49 M.J. 11 1, 113 (1998); United 
States v. Lewis, 46 M.J. 338, 341 (1997)). The motive ofthe convening authority is 
crucial in determining whether the panel selections constitute court "stacking." Simpson, 
55 M.J. at 691. (citing [JnitedStates v. Smith, 27 M.J. 242,249 (C.M.A. 1988). For 
instance, courts have upheld that it was proper for convening authorities to take race, 
ethnicity, or gender into account during court-martial selection if the motive for doing so 
was to include such members as important segments of the military community. Id. 
However, if the motive for selecting particular members is to achieve a desired outcome, 
their selection violates Article 25(d) (2), UCMJ. Id. at 692. The court considers all of the 
evidence available in the record to determine whether an intent to "stack" actually 
existed. United States v. Bertie, 50 M.J. 489,492 (CAAF 1999). 

(4) There is no assertion of "court stacking," and nor reasonably could 
there be. As discussed, selecting nominees from thousands of qualified members in the 
ranks of 0 - 4  and above to perform in this setting only evinces a desire to ensure that 
nominees are competent to provide a full and fair trial. 

(5) Although the Defense states that the General Counsel's instructions 
excluded the majority of all commissioned officers in the armed forces from 
consideration, it does not necessarily follow that the General Counsel's instructions 
excluded the majority of competent officers from consideration. Duties as a 
Commission member necessarily require the member to play a quasi-judicial role. Other 
quasi-judicial roles in the military include serving on administrative separation boards, 
serving as an Investigating Officer under Article 32 of the UCMJ. and serving as a 
Commander, which involves making recommendations on potential courts-martial and 
determining appropriate disposition in nonjudicial punishment cases under Article 15, 
UCMJ. In these quasi-judicial roles, a preference for 0 -4s  and above is the norm. See, 
e.g., Discussion to Rule for Courts-Martial 405(d)(l), Manual for Courts-Martial (2002 
ed.) ("The investigating officer should be an officer in the grade of major or lieutenant 
commander or higher or one with legal training"). 

7. Attached Files. None. 

8. Oral Argument. If Defense is granted an oral argument, the Prosecution requests the 
opportunity to respond. 

9. Witnesses~Evidence,. None anticipated. 

KURT J. BRUBAKER 
Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 
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UNITED STATES OF AMERICA 

v. 

DAVID M. HICKS 

DEFENSE REPLY T O  
GOVERNMENT RESPONSE T O  

MOTION T O  DISMISS: 
IMPROPER PANEL 

SELECTION METHODS 

26 October 2004 

The defense in the case of the United States v. David M. Hicb moves to dismiss 
the charges against Mr. Hicks, and in reply to the government's response to the defense 
motion states as follows: 

1. Synopsis: The government has failed to proceed in accordance with rules for selecting 
the commission panel. All charges against Mr. Hicks should be dismissed. 

2. Facts: The question raised is a question of law. 

3. Discussion: 

The government argues that the its failure proceed in accordance with its own rules 
for selecting the commission panel, which resulted in the systematic exclusion of every 
officer in the pay grades of 0-3  and below, does not matter because UCMJ Art. 25 does 
not apply to military commissions. This argument in untenable. 

The military commission process must afford the accused a fair trial. The 
prosecution contends that the Military Commission Orders (MCO) and Instructions (MCI) 
establish a fair system. However, an essential part of that system, indeed, of any system 
designed to be fair and impartial, is the procedure for selecting panel members. The 
procedures the government chose for the selection of commission panel members was 
obviously based on the system that has developed from UCMJ Art. 25 and the case law 
that flowed from it.' The case law and procedures derived from UCMJ Art. 25 define the 
proper and fair way to select a panel of officers for a military tribunal, and the deviation 
from those standards in this case and commission robs this con~mission of any claim to 
fairness. 

Here, the government abjectly failed to follow its own rules in selecting the panel. 
The prosecution now blithely argues that it was unnecessary for the government follow the 
rules and procedures it created. Yet the failure to adhere the most fundamental of 

' The difference between the selection criteria for members of court-martials and military commissions is that 
only commissioned ofiicers may sit on commission panels whereas enlisted and warrant officers may sit on 
courts-martial. 
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procedures defines most plainly the type of arbitrary and capricious behavior that deprives 
the commission process of any claim to legitimacy. If the government is free to disregard 
the rules -which themselves have in large part been created from whole cloth - it has 
promulgated for this commission, then, in effect there are no rules at all, and such a 
"system" makes a mockery of the pursuit of justice via fair and impartial proceedings. 

Nor can the prosecution hide behind the Supreme Court's statements in Madsen v. 
Kinsella to justify the government's arbitrary behavior. Regardless whether or not 
procedures for one military commission can be altered for a subsequent commission 
constituted in response to a different armed conflict, once procedures for a specific 
commission and conflict are established, the government must abide by them. 

In this case, systen~atically excluding officers in the pay grades of 0 -3  and below 
constitutes per se unlawful command influence. Allowing such influence to invade the 
commission selection process invalidates all claims the government makes to providing 
Mr. Hicks with a fair trial. The only adequate remedy is dismissal of all charges. 

4. Evidence: The testimony of expert witnesses, 

5. Relief Requested: The defense requests that all charges be dismissed, 

6 .  The defense requests oral argument on this motion. 

By: 
M.D. Mori 
Major, U.S. Marine Corps 
Detailed Defense Counsel 

Joshua L. Dratel, Esq. 
Law Offices of Joshua L. Dratel, P.C. 
14 Wall Street 
28th Floor 
New York, New York 10005 

Jeffery D. Lippert 
Major, U.S. A m y  
Detailed Defense Counsel 
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UNITED STATES OF AMERICA i 
1 DEFENSE MOTION TO 
) MODIFY CHARGES - LACK 

v. ) OF SUBJECT-MATTER 
) JURISDICTION - OFFENSES 
1 MUST BE COMMITTED 

DAVID M. HICKS ) DURING INTERNATIONAL 
1 ARMED C O N n l C T  

- 4 October 2004 

The defense in the case of the United States v. David M. Hicks moves to modify all charges 
against Mr. Hicks so that they exclude all conduct prior to 7 October 2001, and states in support 
of this motion: 

1. Synopsis: The military commission lacks jurisdiction to try Mr. Hicks for any law of war 
violation prior to 7 October 2001 because the law of war is not applicable to conduct committed 
prior to the existence of armed conflict - in this instance, the United States and Afghanistan. 

2. Facts: The United States armed forces commenced military action within the borders of 
Afghanistan on 7 October 2001. 

3.  Discussion: Military commissions have jurisdiction to hear cases involving violations of the 
law of war, which becomes operable only during armed conflict, and which governs only that 
conduct committed during the period of such armed conflict. The law of war "applies from the 
initiation of such armed conflicts and extends beyond the cessation of hostilities until a general 
conclusion of peace is reached . . . ."' Thus, the initiation of an armed wnflict marks the earliest 
point at which conduct may fall within the jurisdiction of a military commission. 

The armed conflict between the United States and Afghanistan began on 7 October 2001, 
when United States military aircraft participated in air strikes within the boundaries of 
Afghanistan. Because this armed conflict involved two states, it constitutes an international 
armed conflict, to which the law of war became applicable as of that date: 7 October 2001 .2 

In that context, the charges against Mr. Hicks are invalid because they encompass the 
following time frames, which include substantial periods to which the law of war does not apply: 

' ICTY, Appeals Chamber, Prosecutor v. Tadic, 35 I.L.M. 32.54 (1996). 

See Common Article 2 to the Geneva Conventions: Geneva Convenrion for the Amelioration of the Condition of 
the Wounded and rhe Sick in Anned Forces in the Field, opened for signature 12 August 1949.75 UNTS 31 (entered 
into force 2 1 Oclobcr 1950); Genrvu Con~jenrionjor rhe Amelioration of rhr C'undirron ofrhe Wounded, Sick ond 
Shinwrecked in .Memher.s noCrmed Forces or Sea. nvened for slenature I2 Aueusl 1949.75 UNTS RS lcntercd into , . - - ~ .~~~ ~ ~ 

force 21 October 1950); Geneva Convenrion Relarive ro the Trearmenr ofprisoners of War, opened for signature 12 
August 1949.75 UNTS 135 (entered into force 21 October 1950); Geneva Convention Relative to rheProtecrion of 
Civilian Persons in Times of War, opened for signature 12 August 1949.75 UNTS 287 (entered into force 21 
October 1950) (collectively, Geneva Conventions). Available at 
< h t t p : / / w w w . i c r c . o r g ~ W e b / E n g l s i t e e n g O . ~ .  
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Charge 1: 1 January 2001 to December 2001; 

Charge 2: 11 September 2001 to 1 December 2001; and 

Charge 3: 1 January 2001 to 1 December 2001. 

As detailed above, the law of war did not apply prior to 7 October 2001, which marks the 
inception of the anned international conflict between the U.S. and Afghanistan. As a result, 
none of the events alleged in the charges that occurred prior to 7 October 2001, can be 
considered by this commission as violations of the law of war, or evidence of any such 
subsequent alleged violation. Indeed, conduct prior to 7 October 2001, must be stricken from the 
charges, and barred from the commission's consideration of any remaining allegations. 

4. In making this motion, or any other motion, Mr. Hicks does not waive any of his objections to 
the jurisdiction, legitimacy, and/or authority of this military commission to charge, try him, 
and/or adjudicate any aspect of his conduct or detention. Nor does he waive his rights to pursue 
any and all of his rights and remedies in any and all appropriate forums. 

5. Evidence: 

A: The testimony of expext witnesses. 
B: Attachments 

1 .  Geneva Convention for the Amelioration of the Condition of the 
Wounded and the Sick in Armed Forces in the Field, Article 2. 

6. Relief Requested: The defense requests that the charges be modified by replacing the 
inception date in Charges 1 to 3 with 7 October 2001. 

7. The defense requests oral argument on this motion. 

JOSHUA L. DRATEL 
Joshua L. Dratel, P.C. 
14 Wall Street 
28Ih Floor 
New York, New York 10005 
(212) 732-0707 
Civilian Dejknse Counsel for David M. Hicks 

JEFFERY D. LlPPERT 
Major, U.S. Army 
Detailed Defense Counsel 
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Convention (1) for the Amelioration of the Condition of the Wounded and Sick in Armed ... Page 1 of 18 

Convention (1) for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field. Geneva, 12 August 1949. 

Preamble 

The undersigned Plenipotentiaries of the Governments represented at the Diplomatic 
Conference held at Geneva from April 21 to August 12. 1949, for the purpose of revising 
the Geneva Convention for the Relief of the Wounded and Sick in Armies in the Field of 
July 27. 1929, have agreed as follows: 

Chapter I. General Provisions 

Art 1. The High Contracting Parties undertake to respect and to ensure respect for the 
present Convention in all circumstances. 

Art. 2. In addition to the provisions which shall be implemented in peacetime, the present 
Convention shall apply to all cases of declared war or of any other armed conflict which 
may arise between two or more of the High Contracting Parties, even if the state of war is 
not recognized by one of them. 

The Convention shall also apply to all cases of partial or total occupation of the territory 
of a High Contracting Party, even if the said occupation meets with no armed resistance. 

Although one of the Powers in conflict may not be a party to the present Convention, the 
Powers who are patties thereto shall remain bound by it in their mutual relations. They 
shall furthermore be bound by the Convention in relation to the said Power, if the latter 
accepts and applies the provisions thereof. 

Art. 3. In the case of armed conflict not of an international character occurring in the 
territory of one of the High Contracting Parties, each Party to the conflict shall be bound 
to apply, as a minimum, the following provisions: 
(1) Persons taking no active part in the hostilities, including members of armed forces 
who have laid down their arms and those placed hors de combat by sickness, wounds, 
detention, or any other cause, shall in all circumstances be treated humanely, without 
any adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or 
any other similar criteria. 
To this end, the following acts are and shall remain prohibited at any time and in any 
place whatsoever with respect to the above-mentioned persons: 
(a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment 
and torture; 
(b) taking of hostages; 
(c) outrages upon personal dignity, in particular humiliating and degrading treatment; 
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UNITED STATES OF AMERICA PROSECUTION RESPONSE TO 
) DEFENSE MOTION TO MODIFY 

CHARGES-LACK OF SUBJECT 
v. 1 MATTER JURISDICTION- 

) OFFENSES MUST BE COMMITTED 
) DURING AN INTERNATIONAL 

DAVID M. HICKS ARMED CONFLICT 
1 
1 
1 18 October 2004 

1. Timeliness. This response is being filed within the timeline established by the 
Presiding Officer. 

2. Position on Motion. The Defense motion requesting modification of the inception 
date in Charges 1 ,2  and 3 to October 7,2001 should be denied. 

3.  Overview. The United States is engaged in an ongoing international armed conflict 
with a1 Qaida that has been in existence since the early 1990s. 

4. Legal Authority. The following legal authority has been cited in support of this 
response: 

a. President's Military Order of November 13, 2001 

b. Hamdi v. Rumsfeld 124 S.Ct. 2633 (2004) 

c. United States v Curtiss-Wright Export Corn. 299 U.S. 304,320 (1936) 

d. Verano v DeAneelis Coal Co. 41 F.Supp 954,954 (M.D.Pa.1941), 

e. Joint Resolution of Congress lo authorize the use of United States Armed Forces 
against those responsible for the recent attacks launched against the United States 

f. United States v. Hirabavashi 46 F. Supp. 657,661 (D. Wash. 1942) 

g. The Case of S.S. Lotus (France v. Turkey) P.C.I.J. Ser. A, No. 10 at 19 (1927) 

h. In re Extradition of Demianiuk 612 F. Supp. 544 (N.D.O.H.1985) 

i. Geneva Convention I. Art. I1 (1949) 
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j. Prosecutor v Dusko Tadic. Decision on the Defense Motion for Interlocutory 
Appeal on Jurisdiction, paragraph 67, International Criminal Tribunal in 
Yugoslavia, 2 October 1995 

k. Rome Statute of the International Criminal Court. Article 8.2(fl; 

1. Prosecutor v Kunarac, Judgment, paragraph 56, International Criminal Tribunal in 
Yugoslavia, 12 June 2002 

m. Jeffrey Addicott, TERRORISM LAW: THE RULE OF LAW AND THE WAR 
ON TERROR, pg 12,23-25 (2d ed. 2004) 

n. United States v. Rockwood 48 M.J. 501, 508 11.14 (A.Ct.Crim. App.1998) 

o. El-Shifa Pharmaceutical. Industrv. Corporation. v. United States, 55 Fed. CI. 751, 
771-772. (Fed.Cl.2004). 

p. DoD Militarv Comission Instruction No. 2 

q. Geneva Convention I. Article 11, 1949 

r. Braverman v. United States 31 7 U.S. 49, 53 (1942) 

s. United States v.- 586 F.2d 899,906 (2d Cir. 1978) 

t. United States v.- 176 F.3d 52,98 (2d Cir.1999) 

u. United States v Rivera-Santiago 872 F.2d 1073, 1079 (lS' Cir. 1989) 

v. United States v.  Jimenez Recio 537 U.S. 270,276 (2003) 

w. Carlson v United States 187 F.2d 366, 370 (1951) 

x. United States v.- 297 F.3d 1233, 1244-45 (1 l'h Cir. 2002) 

a. As the United States Supreme Court succinctly stated in Hamdi v. Rumsfeld, 124 
S.Ct. 2633 (2004): 

On September 11, 2001, the al Qaida terrorist network used hijacked 
commercial airliners to attack prominent targets in the United States. 
Approximately 3,000 people were killed in those attacks. One week later, in 
response to these 'acts of treacherous violence,' Congress passed a resolution 
authorizing the President to 'use all necessary and appropriate force against 
those nations, organizations or persons, in order to prevent any future acts of 
international terrorism against the United States by such nations, 
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organizations or persons.' Authorization for Use of Military Force ('the 
AUMF'), 115 Stat 224. Soon thereafter, the President ordered United States 
Armed Forces to Afghanistan, with a mission to subdue al Qaeda and quell 
the Taliban regime that was known to support it.' 

Id. at 2635. 

b. The international community immediately recognized the attacks of September 11, 
2001 as an act of war, and invoked provisions of international treaties applicable to 
international armed conflict. See, e.g., UN Security Council Resolution 1368 of 12 
September 2001; NATO Press Release, 12 September 2001; White House Press Release, 
September 14,2001.~ 

c. On September 20,2001, President Bush, in an address to the Joint Session of 
Congress and the American people; noted that the September 11 attacks constituted "an 
act of war against our ~ountry."~ He also condemned the Taliban regime and put it on 
notice that it must either assist in bringing the terrorists to justice or "share in their fate."' 
Warning the American public to expect "a lengthy campaign, unlike any other we have 
ever seen,"6 the President delivered a message to the United States military: "Be ready. 
I've called the Armed Forces to alert, and there is a reason. The hour is coming when 
America will act, and you will make us proud."7 

d. Indeed, the September 11 attacks on the United States were an act of war, sparking 
the commencement of major combat operations in Afghanistan against the a1 Qaida 
network and the Taliban regime, known as Operation Enduring Freedom. But the war 
did not leap into existence on September 11,2001. This war - declared and waged by a1 
Qaida against the United States - has existed since the early 1990s.~ As a Federal Claims 
Court has stated, "Certainly the terrorist attacks that have followed, if not preceded, the 
1998 embassy bombings -the 1996 bombing of the military barracks at Khobar Towers, 
Saudi Arabia, the 2000 suicide attack on the U.S.S. Cole in Yemen, and most tragic and 
violent of all, the attacks on our own soil of the Pentagon, the World Trade Center, and in 
Pennsylvania - are sufficient to confirm the President's assertion that a state of war exists 
between the United States and [al Qaida]." El-Shifa Pharmaceutical Industry 
Corporation. v. United States, 55 Fed. C1. 751, at 771-772. (Fed. C1. 2004). 

e. On October 7,2001, the President announced that on his orders, the U.S. military 
had "begun strikes against a1 Qaeda terrorist training camps and military installations of 

' Id at 2635. 
' A\,a~lable 31 \ v w \ \  . \ \ I~itcl~~~use.eov ~ ~ z a s  r.,.eases 2001 09 20010914- l?.llt[nl. 
' Ad~lrrss to a Joint Sess~on ofCongress and the Anirncan Prople of September 20,2001,3va1l2ble at 
u w \ r  \ \ h i ~ ~ h ~ ~ ~ s ~ . g ~ ~  J ~ C \ V \   ele eases ?OOI 0LJ-:0UQ:)2Q:Y lhtnil 
' Id. 

Id. 
Id. 
' Id. 

Final Report of the National Commission on Terrorist Attacks Upon the United States, Authorized 
Edition (2004), at 46,48, 59. 
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the Taliban regime in ~fghanistan."' 0 erations in Afghanistan continuc,I0 as do 
worldwide operations against a1 Qaida. I? 

6. Discussion. 

"When lawless wretches become so impudent andpowerfil as not to be controlled and 
governed by the ordinary tribunals of a country, armies are called out, and the laws of 

war invoked." 
-Attorney General James Speed, 1865 
11 Op. Atty tien. 297 (1865). 

The United States is engaged in a war against the international terrorist group 
known as al Qaida. This is an international armed conflict that has existed between al 
Qaida and the IJnited States since the early 1990s and continues to date. A1 Qaida has 
operations worldwide, and has attacked in diverse parts of the globe, to include East 
Africa, Yemen, and the United States. Afghanistan is but one theatre in this ongoing 
conflict. The operations levied against the Taliban regime were only necessary after the 
Taliban refused to turn over Usama bin Laden and others responsible for the September 
1 lth attacks, and for its support of a1 Qaida's terrorist operations within their borders. 

a. The President has the authoritv to declare war aeainst al Oaida as a non- 
state actor and to prosecute those who violate the laws of war 

As the President of the United States expressly declared in his Military Order of 
Novembcr 13,2001 (Detention, Treatment, and Trial of Certain Non-Citizens in the War 
Against Terrorism), "International terrorists, including members of the al Qaida, have 
carried out attacks on United States diplomatic and military personnel and facilities 
abroad and on citizens and property within the United States on a scale that has created a 
state of Armed Conflict that requires the use of the United States ArmedForces." The 
President also determined that the individuals subject to his order were to be tried for 
violations of the laws of war and other applicable laws by military tribunals. & 
President's Military Order of November 13.2001. section l(a) & 1 (e). 

The President, in his constitutional role as Commander in Chief, and through his 
broad authority in the realm of foreign affairs, has the full authority to determine when 
the Nation has been thrust into a conflict that must be recognized as a war and treated 
under the laws ofwar. See United States v Curtiss-Wrieht Export Corn., 299 U.S. 304, 
320 (1936). The President's decision to recognize that an armed conflict exists is a 
political question. "It is the well-settled law that the existence of a condition of war must 
be determined by the political department of the government; that the courts take judicial 

Presidential Address to the Nation of October 7,2001, available at 
w_w~hitehouse.g~reIeases/2OOI/l0~?0011007-8.html. 
'O See, e.g., 
I, See. e.g., Remarks as Delivered by Secretary of Defensc Rumsfeld, New York City, New York, October 
4, 2004 (the war against al Qaida 'kill likely go on for years"). 
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notice of such determination and are bound thereby." Verano v DeAneelis Coal Co. 41 
F.Supp 954,954 (M.D.Pa.1941). 

The President, in his order of 13 November 2001, declared that he was acting 
pursuant to both his authority as Commander in Chief of the Armed Forces under the 
Constitution and under the "Authorization for Use of Military Force" given him by 
Congress. Congress, in its Joint Resolution to "authorize the use of United States Armed 
Forces against those responsible for the recent attacks launched against the United States" 
also found that the President has authority under the Constitution to take action to deter 
and prevent acts of international terrorism against the United States, and expressly 
authorized the President to use "all necessary and appropriate force against those nations, 
organizations, orpersons he determines planned, authorized, committed or harbored such 
organizations or persons, in order to prevent any future acts of intemational terrorism 
against the United States by such nations, organizations or persons." See Joint 
Resolution of Congress to authorize the use of United States Armed Forces against those 
resvonsible for the recent attacks launched against the United States (emuhasis added). It 
has therefore been clearly established that both the President and Congress recognize the 
President's inherent authority as Commander in Chief to prosecute an armed conflict 
against not only nations, but organizations and persons as well. 

The President's decision to treat the conflict with a1 Qaida as an armed conflict, 
despite a1 Qaida not being a "state actor"'2 falls within his discretion as Commander in 
Chief and is inherent in his war powers. "War powers are to be construed broadly.. ." and 
"the power to wage war is the power to wage war successfully." See United States v. 
Hirabavashi, 46 F. Supp. 657,661 (D. Wash. 1942) citing Hamilton v. Kentuckv 
Distilleries & W a r e h o u s e  251 U.S. 146 (1919). 

Under his war powers as Commander in Chief, the President has the 
Constitutional authorityI3 to determine that an armed conflict exists with a1 Qaida, anon- 
state actor. Deciding to wage war on a non-state actor is not a novel position in our 
Nation's history: 

'\ . .It is clear from the actions of the United Nations, the United States and the North Atlantic Treaty 
Organization that the events of September I I* ,  2001 were internationally considered an "armed attack" on 
the United States. The unprecedented armed attack determination was significant because it, in turn, 
immediately signaled that the United States intended to frame the terror attack as an event equivalent to an 
"act of war" under intemational law. The use of terms "war" or "act of war" traditionally refers to the use 
of aggressive force against a sovereign State by another State in violation of the United Nations Charter and 
customary intemational law. The United States Congress passed a "Use of Force" resolution and the 
President labeled the attack "an act of war." The UnitedNations, in Security Council Resolution 1368, also 
recognized the inherent right of the individual or collective self-defense in accordance with its Charter. Al 
Qaida, with many indices of a State, excepting one (stable geographic limitations) was being treated as a 
"virtual state." For all intents and purposes a1 Qaida is a "virtual State," which is defined as having "many 
characteristics of the classio nation-State, but able to walk in the shadows of intemational law because it 
has no fixed national boundaries.. .The al @ids virtual State has a military, a treasury, a forelgn policy, and 
links to other nation-states." Jeffrey Addicon, Terrorism Law: The Rule of Law and the War on Terror pp. 
12,23-25 (2004). 
l 3  U.S. Const., art. II, $2 
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Military action against the Greytown's quasipolitical enemy and President Jefferson's 
military force against the Barbary Pirates on the shores of Tripoli are other historical 
examples of military force against loosely organized non-state enemies. And it 
follows that the President as C:ommander in Chief can conclusively designate by his 
actions a state of war, so he can also designate as  Commander in Chief the identity of 
the enemy targets for the purposes of applying military force or engaging in combat 
activities. 

The Prize Cases, 67 U.S. 635 (1 862), recognize that the President's declaration of a 
blockade - of the Confederate ports - is an act of war which is conclusive of the 
question of whether a state of war exists, whether or not war is formally declared by 
Congress. id. at 668. The court saw no difference between the nature of that war - 
between nations, or between a nation and insurgents. Similarly, we are not bound by 
formality here. See United States v. Rockwood, 48 M.J. 501, 508 11.14 (Army Ct. 
Crim. App. 1998) ("when courts have decided whether 'time of war' exists for various 
purposes, they have generally looked to both the fact of actual hostilities and the 
recognition of such a state, not necessarily through a declaration of war, by the 
executive and legislative branches. (citations omitted). 

We do not regard a war against a non-state, non-insurgent group - stateless terrorists 
- to be any less a war. See generaliy Jeffrey F. Addicott, Legal and Policy 
Implications for a New Era: The "War on Terror,"4 Scholar 209,209-225 (2002). 
Certainly the terrorist attacks that have followed, if not preceded, the 1998 embassy 
bombings -the 1996 bombing of the military barracks at Khobar Towers, Saudi 
Arabia, the 2000 suicide attack on the U.S.S. Cole in Yemen, and most tragic and 
violent of all, the attacks on our own soil of the Pentagon, the World Trade Center, 
and in Pennsylvania - are sufficient to confirm the President's assertion that a state of 
war exists between the United States and those same terrorists determined to have 
been operating a weapons-related factory in Khartoum. id. at 240 n.183. 

El-Shifa Pharmaceutical. Industrv. Cornoration. v. United States, 55 Fed. C1. 751, at 771- 
772. (Fed. Cl. 2004). 

Under his war powers as Commander in Chief, the President not only has the 
Constitutional authority to determine that an armed conflict exists with a1 Qaida, a non- 
state actor, and to determine that the laws of war should apply to the conflict, but nothing 
under international law prohibits him from doing so. Under principles of international 
law, states have a "wide measure of discretion which is only limited in certain cases by 
prohibitive rules." The Case of S.S. 1,otus (France v. Turkev), P.C.I.J. Ser. A, No. 10 at 
19 (1927). The Case of the S.S. Lotus stands for the proposition that a state may act as it 
wishes in regard to its sovereign interests, provided nothing in international law 
specifically prohibits it. In other cases, every state remains "free to adopt the 
jurisdictional principles which it regards as best and most suitable." Id. There is no 
prohibition under international law against the United States waging war with, or 
applying the laws of armed conflict to, a non-state actor such as a1 Qaida. "The power to 
try and punish an offense against the common law of nations, such as the law and 
customs of war, stems from the sovereign character of each independent state, not from 
the state's relationship to the perpetrator, victim or act." In re Extradition of Demianiuk, 
612 F. Supp. 544 (N.D.O.H.1985) citingunited States v. Bmst at 6 ,  Case No. 000- 
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Mauthausen-7 (DJAWC:, Sept. 19, 1947), affd, War Crimes Board of Review, Office of 
the Judge Advocate (Nov. 6, 1947). 

b. An armed conflict exists under international law whenever there is a 
resort to protracted armed violence between eovernmental authorities 

and organized armed groups 

In the first international criminal tribunals held since World War 11, the 
International Criminal Tribunal for the former Yugoslavia (hereinafter "ICTY") came to 
one concise definition of when an armed conflict exists for purposes of applying 
international law: "An armed conflict exists whenever there is a resort to armed force 
between states or protracted armed violence between states orprotracted armed violence 
between governmental authorities and organized armed groups, or between such groups 
within the states.. .. International humanitarian law applies from the initiation of such 
armed conflicts and extends beyond the cessation of hostilities until a general conclusion 
of peace is reached; or, in the case of internal conflicts, a peaceful settlement is 
achieved." Prosecutor v Dusko Tadic, Decision on the Defense Motion for Interlocutoly 
Appeal on Jurisdiction, paragraph 67, International Criminal Tribunal for the Former 
Yugoslavia, 2 October 1995 (Cassese, J). This definition has become the generally 
accepted definition of armed conflict in international law. See Rome Statute of the 
International Criminal Court.Article 8.2(nU; see also Prosecutor v Kunarac, Judgment, 
paragraph 56, International Criminal Tribunal for the Former Yugoslavia, 12 June 2002. 

The Appeals Chamber of the International Criminal Tribunal for Former 
Yugoslavia did the following analysis of the events that occurred in Yugoslavia to see 
whether the circumstances could be considered, under its definition, to be armed conflict: 

Applying the foregoing concept of armed conflicts to this case, we hold that 
the alleged crimes were committed in the context of an armed conflict. 
Fighting among the various entities within the fomler Yugoslavia began in 
1991, continued through the summer of 1992 when the alleged crimes are 
said to have been committed, and persists to this day. Notwithstanding 
various temporary cease-fire agreements, no general conclusion of peace has 
brought military operations in the region to a close. These hostilities exceed 
the intensity requirements applicable to both international and internal armed 
conflicts. There has been protracted, large-scale violence between the armed 
forces of different States and between governmental forces and organized 
insurgent groups. Even if substantial clashes were not occurring in the 
Prijedor region at the time and place the crimes allegedly were committed - a 
factual issue on which the Appeals Chamber does not pronounce - 
international humanitarian law applies. It is sufficient that the alleged crimes 
were closely related to the hostilities occurring in other parts of the territories 
controlled by the parties to the conflict. There is no doubt that the allegations 
at issue here bear the required relationship .... In light of the foregoing, we 

I 4  In fact, although the United States is not party to the ICC, as of 27 September 2004, 97 countries are 
States parties to the Rome Statute of the International Criminal Court and have accepted this definition, 
http:Nw.icc-cpi.int/statespartics.h~l 
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conclude that, for the purposes of applying international humanitarian law, 
the crimes alleged were committed in the context of an amled conflict. 

Id. at paragraph 10. 

c. The war with A1 Qaida began well before January 2001 

DoD Military Commission Instruction No. 2 (hereinafter "MCI No. 2), paragraph 
5(C) defines the phrase "in the context of and was associated with armed conflict" as 
follows: 

Elements containing this language require a nexus between the conduct and 
armed hostilities. Such nexus could involve, but is not limited to, time, 
location, or purpose of the conduct in relation to the armed hostilities. The 
existence of such factors, however, may not satisfy the necessary nexus (e.g., 
murder committed between members of the same armed force for reasons of 
personal gain unrelated to the conflict, even if temporally and geographically 
associated with armed conflict). The focus of this element is not the nature 
or characterization of the conflict, but the nexus to it. This element does not 
require a declaration of war, ongoing mutual hostilities, or confrontation 
involving a regular national armed force. A single hostile act or attempted 
act may provide sufficient basis for the nexus so long as its magnitude or 
severity rises to the level of an "armed attack" or an "act of war," or the 
number, power, stated intent or organization of the force with which the actor 
is associated is such that the act or attempted act is tantamount to an attack 
by an armed force. Similarly, conduct undertaken or organized with 
knowledge or intent that it initiate or contribute to such hostile act or 
hostilities would satisfy the nexus requirement. 

DoD Militam Commission Instruction No. 2. vara. 5 (C l  

This definition matches the principles, definitions and analysis of Tadic regarding 
whether conduct has a nexus to armed conflict. This is a proper definition for the 
Commission Members to use in determining whether acts were committed "in the context 
of and associated with armed conflict." 

Precisely when the armed conflict with al Qaida began is a question of fact to be 
determined at trial. At trial, the Prosecution will show that as early as 1991, Usama bin 
Laden and other a1 Qaida leaders began to make statements that a1 Qaida's primary 
purpose was to attack the United States, and that a1 Qaida began taking acts in 
furtherance of that purpose. Although the United States Government did not specifically 
know of a1 Qaida's existence prior to 1996, the evidence now shows that a1 Qaida had 
been plotting and conspiring to kill U.S. service members for nearly five years prior to 
the United States learning of the group's existence. 

As a general proposition, the laws of war apply in all cases of declared war or 
armed conflict, even if the state of war is not recognized by one of the parties. &g 
Geneva Convention I. u ( 1 9 4 9 ) .  Following this logic, as well as the definition in 
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MCI No. 2, the focus of inquiry in determining the existence of armed conflict is the 
intent of the attacker - a1 Qaida - rather than the United States. 

Evidence at trial will show that the first operation that al Qaida executed against 
the United States dates back at least to 1993. Starting around 1992, Usama bin Laden 
and other a1 Qaida leaders made a number of private declarations against the United 
States that were disseminated amongst members of the a1 Qaida network. In 1996, after 
relocating a1 Qaida to Afghanistan, Usama bin Laden publicly declared war on the United 
States. In this fatwa, he declared that all Muslims have the duty to kill U.S. service 
members in the Arabian Peninsula. In 1998, he issued another fatwa, broadening this call 
to murder to civilians wherever they may find them. Attacks committed by a1 Qaida 
included attacks on the U.S. Embassies in Kenya and Tanzania in 1998, on U.S.S. Cole in 
2000, and on the United States. Thousands perished as a result of these and other brutal 
attacks. 

Applying the MCI No. 2 and Tadic definition, these facts quickly add up to the 
existence of armed contlict. The Defense assertion that the armed conflict began on 7 
October 2001 simply is not supported by the facts or the law. 

d. The crimes charged aeainst the accused were all 
committed durine a period of time when the laws of war governed 

Furthermore, regardless of when the armed conflict actually began, overt acts to a 
conspiracy charge can pre-date the cnme itself. An overt act need not be itself criminal, 
but it must advance the purpose of the conspiracy. MCI No. 2 para. 6(C)(6)(b)(4). This 
is a long established judicial standard: an overt act "may be that of only a single one of 
the conspirators and need not be itself a crime." Braverman v. United States 3 17 U.S. 49, 
53 (1942), citing Bannon v. United States. 156 U.S. 464.468-9 (1895); See also United 
States v. Collier 14 M.J. 377, 378 (C.M.A.1983). 

Conspiracy is a continuing crime. This conclusion derives from the well- 
established principles that (1) a conspiracy continues "until its aim has been achieved, it 
has been abandoned, or otherwise terminated," United States v. Rucker. 586 F.2d 899. 
906 (2d Cir. 1978); and (2) absent withdrawal, a conspirator's "participation in a 
conspiracy is presumed to continue until the last overt act by any of the conspirators." 
United States v. Diaz. 176 F.3d 52-98 (2d Cir.19991. "A conspiracy is a continuum. 
Once a participant knowingly helps initiate the agreement and sets it in motion, he 
assumed conspirator's responsibility for the foreseeable actions of his confederates within 
the scope of the conspiratorial agreement, whether or not he is aware of precisely what 
steps they plan to take to the accomplish the agreed goals." United States v Rivera- 
Santiago 872 F.2d 1073, 1079 ( IS t  Cir.1989). The Supreme Court has also endorsed the 
view that a conspiracy "terminates when the crime or crimes that are its object are 
committed" or when the relevant "agreement. . . is abandoned.. .." United States v. 
Jimenez Recio, 537 U.S. 270,276 (2003) citing American Law Institute's Model Penal 
Code$ 5.03, p. 384 (1985). 
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Absent withdrawal by the Accused, all of the overt acts taken by the Accused or 
another co-conspirator, regardless of the date acts were undertaken, and regardless of 
exactly when it may be that the laws of war governed the conduct, are relevant to show 
the conspiracy in action and the Accused's participation therein. Since conspiracy is a 
continuing crime, courts have even held that overt acts taken in furtherance of a 
conspiracy before the conspiracy became illegal, were relevant to prove the defendant's 
intent in a conspiracy once it becomes illegal, providing at least one overt act was taken 
after the conspiracy was made illegal. See United States v. Hersh, 297 F.3d 1233, 1244- 
1245 (1 lth Cir. 2002). (?be indictment alleged 17 overt acts in furtherance of the 
conspiracy, only two of which were illegal when they occurred. The Eleventh Circuit 
concluded that there was no expost facto concerns in that particular case and utilized the 
defendant's overt acts prior to the conspiracy becoming illegal to establish the defendant's 
intent). See Hersh 297 P.3d at 1247. "The overt acts merely manifest that the conspiracy 
is at work." Carlson v United States 187 F.2d 366, 370 (1951) citing United States v. 
Offutt 75 U.S.App.D.C. 344 (1942). Hence, regardless of when evidence at trial 
demonstrates that armed conflict commenced, the overt acts alleged are still properly 
charged. 

e. Conclusion 

When the armed conflict began is a factual determination that the Commission 
Members will make after evidence has been presented on the merits. As outlined, the 
Prosecution asserts that armed conflict began years prior to the Accused's alleged 
involvement beginning in January 2001. Accordingly, the Defense motion should be 
denied. 

7. Oral Argument. If the Defense is permitted oral argument, the Prosecution requests to 
respond. 

8. Additional Information. None. 

a. Transcript, President Clinton's Press Conference August 20, 1998 
ht~://www.clintonpresidentialcenter.or~~e~acv1082098-sveech-bv-~resident- 
address-to-nation-on-terror.htm 

b. Transcript, General Shelton's briefing on the missile strikes in Sudan and 
Afghanistan, 20 August 2004 httv://www.vbs.or~newshour/bb/milita~ulv- 

c. Letter from the Permanent Representative of the United States of America to 
the United Nations addressed to the President of the Security Council 2119981780, 
20 August 1998 http:llwww.ib.law.uu.nl/ib-vol/US-SCCvdf 
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d. Joint Resolution by Congress to authorize the use of United States Armed 
Forces against those responsible for the recent attacks launched against the United 
States. h t t p : ~ f r w e b g a t e . a c c e s s . m o ~ e . o v / c g i - b i u =  
107 cong public laws&docid=E~ub1040.107 

e. Transcript, President Bush's address of 7 October 2001 announcing the 
beginning of strikes against al Qaida training camps and military installations of 
the Taliban regime in Afghanistan. 
ht~://ww.whitehouse.e.ov/news/releases/2001/10/20011007-8.html 

f. Statement by NATO invoking Article 5 of the Washington Treaty 
http:/lww.nato.int/docu~pr/2001/p01-124e.htm 

g. United Nations Resolution 1368 
http:llods-dds-nv.un.or~doc/UNDOClGEN~O1/533182PDFINO153382.~df 

h. Department of Defense Operation Enduring Freedom Timeline & related links 
www.defenselink.mil/home/features/1082004a.html 

KURT J. BRUBAKER 
Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 
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1 
UNITED STATES OF AME?RICA 1 

1 DEFENSE REPLY TO 
) GOVERNMENT RESPONSE TO 

v. 1 MOTION TO MODIFY 
) CHARGES-LACK OF SUBJECT 
) MATTER JURISDICTION- 

DAVID M. HICKS ) OFFENSES MUST RE 
1 COMMITTED DUFUNG AN 

INTERNATIONAL ARMED 
CONFLICT 

26 October 2004 

The Defense in the case of the UnitedStates v. David M Hicks requests the court modify 
the charges against Mr. Hicks, and in reply to the government's response to its motion states as 
follows: 

1. Government Position: 

The essence of the government's argument in response to the defense motion is that the 
United States is involved in a "war" or an "international armed conflict" with a1 Qaida that has 
been going on since the early 1990s and continues to date. Therefore, the government argues all 
the offenses charged against Mr. Hicks occurred during an international armed conflict. 

2. Overview of Defense Reply: 

The government's argument has no basis whatever in law. This reply will first address 
the issue of the existence of an intemational armed conflict. Secondly, this reply will rebut point 
by point the numerous misleading statements and unsupported, out-of-context references the 
government put forth in its response to the defense motion. 

3. Discussion: 

A (1). The U.S. is not involved in an "international armed conflict" witb al Qaida 

The plain language of the Geneva Conventions makes it absolutely clear that an 
"international armed conflict" can only occur between two "high contracting parties" to the 
Geneva Conventions. Further, the full Law of Armed Conflict (LOAC) only comes into play 
during international armed conflicts.' The LOAC is designed to set out rules for the conduct of 
combatants on the battlefield. It concerns the actions of Sovereign States' armed forces in the 
conduct of military operations to ensure, among other things, the safety of civilians and others 
not in the fight, and to protect combatants from unfair means and methods of warfare and 
unnecessary suffering. 

LOAC does not apply to military operations against non-State entities or organizations 
such as a1 Qaida. Indeed, why would we want these rules to apply to al Qaida--its operatives do 

I See Common Art. 2 of the Geneva Conventions. During internal armed conflicts, only the provisions of Common 
Art. 3 are applicable. 
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not follow them; their operations are designed to cause the maximum amount of damage to 
civilians and to cause the maximum amount of unnecessary suffering to their targets. As a 
matter of law, LOAC does not apply to our operations against a1 Qaida, and the U.S. is not now, 
and never has been involved in an international armed conflict with a1 Qaida. 

Footnote 12 in the government's response validates this principle. In that footnote the 
government acknowledges that international armed conflict can only occur between two States, 
and cites to Mr. Addicott's book in which he asserts a1 Qaida is "a virtual State," with which the 
United States could have an international armed conflict. While Mr. Addicott's assertion has 
absolutely no basis in the law, and has no support whatsoever from legal scholars, the very fact 
the government is arguing a1 Qaida is a State proves that an international armed conflict can only 
occur between two State entities. 

The government's reliance on Mr. Addicott's assertions is even more questionable when 
compared to other government assertions in this case. For example, in the Prosecution Response 
to the Defense Motion to Dismiss All Charges for Denial of Fundamental Rights at paragraph 
3g., the government cites with approval statements made by President Bush on 7 February 2002 
in which the President himself stated that none of the provisions of the Geneva Conventions 
"apply to our conflict with a1 Qaida in Afghanistan or elsewhere throughout the world because, 
among other reasons, a1 Qaida is not a high contracting party to Geneva." 

A (2). The U.S. was involved in an international armed conflict with the former Talihan 
regime in Afghanistan, but that international armed conflict has ended. 

In October 2001, the United States exercised its right of self-defense under Art. 51 UNC 
against Afghanistan after its government, the Taliban regime, refused to surrender Usama Bin 
Laden and other a1 Qaida operatives operating in Afghanistan. The United States, along with a 
coalition of other nations and armed Afghani groups known as the Northern Alliance conducted 
military operations in Afghanistan. 

This was an international armed conflict. All the rules of the LOAC that govern armed 
conflict between two State entities were in play in operations against the Taliban. The United 
States could capture and detain enemy combatants, and could hold them until the armed conflict 
ended, at which time they should have been released, repatriated, or tried under appropriate law. 

The international armed conflict in Afghanistan ended with the collapse of the Taliban 
regime and the creation of a new government under Mr. Ahmed Karzai called the Transitional 
Islamic State of Afghanistan (TISA). The TISA is the recognized government of Afghanistan. 

The United States is currently engaged in combat operations against what are apparently 
former Taliban regime personnel in Afghanistan along its border with Pakistan. These military 
operations do not constitute im international armed conflict. Under the LOAC the ongoing U.S. 
combat operations in Afghanistan are not a continuation of the 2001-2002 international armed 
conflict against the former government of .Afghanistan, the Taliban regime. The Taliban regime, 
the former government and state entity of Afghanistan, no longer exists. The ongoing U.S. 
combat operations in Afghanistan against former Taliban regime personnel can perhaps be 
characterized as combat operations in support of an internal armed conflict between the TISA 
and an m e d  rebel group consisting of former Taliban regime personnel. While the LOAC 
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applies to such a conflict, the rules governing such a conflict are set forth in Common Art. 3 of 
the Geneva Conventions. 

Common Art. 3 requires that the United States turn over to the host nation all rebel group 
personnel captured by U.S. forces during combat operations to the host nation, in this case the 
TISA. The TISA may then deal with them under its domestic law. The personnel of the rebel 
group do not enjoy combatant immunity, so they may be prosecuted by the host nation for 
criminal acts they engaged i r ~  during the internal armed ~onf l i c t .~  The host nation, however, is 
constrained by its own domestic law, including the treaties to which it is a party, and customary 
international law to comply with procedural rules in prosecuting rebel personnel. The United 
States has no role in this process. 

In its response to this defense motion and others, the government has espoused a position 
that the United States is involved in a "Global War" with a1 Qaida, or that because this is 
"wartime" that the government may invoke the LOAC to justify its treatment of Mr. Hicks. 
While the defense does not deny that combat operations have been ongoing on several fronts 
over the past 3-4 years, and that the United States has a right to defend itself under Art. 51 of the 
U.N. Charter, the terms "Global War,""War on Terror," or "wartime" are merely rhetorical or 
political devices that have no relevance to a legal discussion of the rules applicable to the 
military operations in which the United States has been involved. Any legal discussion of the 
LOAC and its implications must start with an analysis of what type of amed  conflict, if any, is 
involved in a military operation, and what. if any rules under the LOAC are implicated by the 
armed conflict or lack thereof. Any discussion of "Global Wars" or "the War on Terrorism" 
merely serve to confuse and obfuscate the legal issues relevant to Mr. Hicks', or any other, case 
before the commission. 

Given the various misleading statements and unsupported, out-of-context references the 
government put forth in its response to the defense motion, it is necessary for the defense to 
review them individually and debunk the government's assertions. 

B (1). Paragraph 6a of the Government Response 

In para. 6a, the government asserts "[tlhe President has the authority to declare war 
against a non-state actor." This assertion is misleading. The President can declare that a state of 
"armed conflict" exists with whomever he wishes. However, that declaration has no impact 
whatsoever on the existence of an international armed conflict as defined by the Geneva 
Conventions. At best, as the government points out, such a declaration by the President is a 
political statement. It may have some impact on U.S. domestic law. For example, such a 
declaration may have implications for the insurance industry's "war" clauses in insurance 
policies, but they do not trigger the applicability of the LOAC. 

The government's citation to The I'rize Cases is misleading as well. The Civil War was a 
special type of conflict known as a "Belligerency." Belligerencies are internal armed conflicts in 
which the rebel group or force maintains all the attributes of a State entity-territory, armed 
forces, embassies, legislature. judicial system, monetary system, etc. Because the rebel group 
has all the attributes of a State, under the I,OAC, all the same rules for international armed 

' S e e  Common Art. 3 of the Geneva Conventions 
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conflict are applicable. Thus, the court in The Prize Cases determined that a "War," then the 
term used for an international armed conflict, was taking place. 

B (2). Paragraph 6b of the Government Response 

In para. 6b, the goveinment quotes an opinion by Professor Cassese (an expert in 
international law the defense requested as an expert witness), from his ruling in a case before the 
ICTY. In that opinion he stated that "[aln armed conflict exists whenever there is a resort to 
armed force between states or protracted armed violence between states or protracted armed 
violence between governmental authorities and organized armed groups, or between such groups 
within states. . . ." 

This statement must be examined in the context of the case in which it appeared. 
Professor Cassese was ruling on a case arising out of the series of conflicts occurring in 
Yugoslavia. During those conflicts there were many governmental and non-governmental armed 
groups throughout Bosnia, Croatia, Albania, Kosovo, Serbia, Macedonia, and Montenegro. 
Some of these groups controlled territory, some did not. Some were organized, some were not. 
Some were supported by other states, some were not. None, however, were like the loosely 
associated, globally located, secret organization that we identify as al Qaida. 

Professor Cassese was describing a situation in which both international and internal 
armed conflicts were ongoing. His ruling was that LOAC applied in that situation. It should not 
be read to encompass the U.S. operations against al Qaida around the world. Indeed, if that were 
the case, the U.S. would be legally bound by the LOAC in its operations against al Qaida. As 
stated above, even the President has stated that LOAC does not apply to our military operations 
against a1 Qaida. 

B (3). Paragraph 6c of the Government Response 

The government cites to MCI 2 to support its argument there was an armed conflict with 
al Qaida before January 2001. As stated above, we have never been involved in an armed 
conflict with a1 Qaida for purposes of the application of the LOAC. Moreover, MCI 2 was 
drafted by the government, for the government, specifically to prosecute the Guantanamo 
Detainees. It does not reflect the law; it is merely a statement of what the government would like 
the law to be. MCI 2 is hardly persuasive authority for the government in this case. 

The government's assertion that the "focus of the inquiry in determining the existence of 
an armed conflict is the intent of the attacker. . ." is wrong. The Geneva Conventions set out 
specific definitions of armed conflict to make the intent of hostile parties is irrelevant. To 
determine whether the LOAC applies, one simply looks at what type or types of groups are 
involved, and, based on that, and nothing else, determines what type of armed conflict, if any, is 
ongoing. Once that is determined, either the whole of the LOAC is applicable, Common Art. 3 
is applicable, or domestic law is applicable. It is that simple. To look at the intent of the groups 
would be counterproductive. 

In the case of a1 Qaida's attacks on the U.S., the analysis is simple. A1 Qaida is not a 
state. It is not a rebel group with territory operating inside the U.S. Accordingly, there can not 
be, and never will be, an armed conflict that triggers the application of any part of the LOAC to 
military operations against a1 Qaida. It does not matter that a1 Qaida has declared war on us, or 
that the President has declared a "War on Terrorism" focused on a1 Qaida-for purposes of the 
LOAC, there is not armed conflict as a matter of law. 
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B (4). Paragraph 6 d. of the Government Response 

The government response discusses only the charged offense of conspiracy. For a full 
discussion of why this charge fails to state an offense, see the Defense Motion to Dismiss Charge 
1, and the Defense Reply to Prosecution Response to the Defense Motion to Dismiss Charge 1. 
These documents fully explain why Mr. Hicks cannot be convicted of conspiracy to commit any 
offense. 

C: Conclusion 

As detailed in the defense motion, the LOAC did not apply to U.S. military operations in 
Afghanistan until 7 October 2001, when the international armed conflict between the U.S. and 
the former Taliban regime in Afghanistan began. Events before that date the government has 
included in its charges against Mr. Hicks should not be considered by this commission. 
Accordingly, all allegations against Mr. Hicks, background or otherwise, pre-dating 7 October 
2001 should be stricken from the charge sheet. 

M. D. Mori 

Major, U.S. Marine Corps 

Detailed Defense Counsel 

Jeffery D. Lippert 

Major, U.S. Army 

Detailed Defense Counsel 

Joshua Dratel 

Civilian Defense Counsel 

Review Exhibit 27-C, Page 5 of 5 
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UNITED STATES OF AMERICA j 
1 DEFENSE MOTION T O  
) DISMISS FOR LACK OF 

v. ) JURISDICTION: PRESIDENT'S 
) MILITARY ORDER OF 13 
) NOVEMBER 2001 IS INVALID 

DAVID M. HICKS ) UNDER UNITED STATES AND 
) INTERNATIONAL LAW 

4 October 2004 

The Defense in the case of the United Srares v. David M. Hicks requests that the military 
commission dismiss all charges for lack of jurisdiction, and states in support of this request: 

1. Synopsis: Mr. Hicks has been brought before this military commission pursuant to the 
provisions of the President's Military Order (PMO) of 13 November 2001. Any jurisdiction this 
military commission has over Mr. Hicks derives solely from the PMO and no other source. 
However, the PMO is invalid under U.S. law because there exists neither statutory nor common 
law authority for the President to create this military commission. Neither was this military 
commission "established by law" as required by international law. Accordingly, this military 
commission does not have authority or jurisdiction to try Mr. Hicks for any offense. 

2. Facts: None. 

3. Discussion: 

A: Power to Constitute Tribunals 

In his Military Order - Detention, Treatmenr, and Trial of Certain Non-Citizens in the 
War Againsl Terrorism of 13 November 2001 (the PMO), President Bush purported to create this 
military commission. Constitutionally, power to create a military commission rests with the 
legislative branch of government; not with the executive branch. Article 1 of the United States 
Constitution vests in Congress the exclusive power to constitute "tribunals inferior to the 
Supreme Court" (i.e. a military commission) and to define and punish offenses "against the Law 
of Nations. Nevertheless, President Bush asserted that he had authority to create this commission 
based on the power "vested in him" by the United States Constitution as well as the following 
two acts of Congress: 

- the Authorization for Use of Military Force Joint Resolution (AUMF);' and 
- sections 821 and 836 of title 10, United States Code (Article 21 and Article 36) 

However, none of these authorities specifically authorized the President to convene 
military commissions for the detainees at Guantanamo Bay. To do so, the President required a 
specific grant of authority from Congress. 

' Public Law 107-40, 115 Stat. 224 (2001) 
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1. The War Power in the US Constitution-The President's powers under Article 11 
are insufficient authority for the President to create a military commission. Article 11 (2) of the 
United States Constitution makes the President the Commander in Chief of the Army and Navy, 
and authorizes him to grant reprieves and pardons for offenses against the United States. Article 
11, however, does not discuss the creation of tribunals. The power to create military tribunals is 
vested in the Congress by Article I. 

2. The Authorization for Use of Military Force Joint Resolution (AUMFhThe 
AUMF is concerned solely with the authorization of the use of the United States Armed Forces. 
Under section 2, entitled "Authorization for use of United States Armed Forces," it states that the 
President is "authorized to use all necessary and appropriate force" against those responsible for 
the terrorists attacks that occurred on 11 September 2001, or those who harbored those 
responsible. It then refers to section 8(a)(l) of the War Powers Resolution, which regulates the 
President's power to introduce United States Armed Forces into hostilities. 

The AUMF certainly authorized military action against those involved in the 11 
September 2001 attacks. ?he Supreme Court has also found that it authorized the detention of 
enemy combatants. In Hamdi v. ~urn&-ld~ the Court held that the AUMF authorized the 
detention of enemy combat:ants captured in Afghanistan. The Court stated that: 

There can be no doubt that individuals who fought against the United States in Afghanistan as 
pan of the Taliban, an organization known to have supponed the a1 Qaeda terrorist network 
responsible for those attacks, are individuals Congress sought to target in passing the AUMF. We 
conclude that detention of individuals falling into the limited category we are considering, for the 
duration of the panicular conflict in which they were captured, is so fundamental and accepted an 
incident of war as lo be an exercise of the "necessary and appropriate force" Congress has 
authorized the President to use? 

The object of the detention was "to prevent a combatant's rehun to the battlefield." "He is 
disarmed and from then on must be removed as completely as practicable from the front, treated 
humanely, and in time exchanged, repatriated, or otherwise released.'* 

However, the court did not go so far as to authorize the exercise of military criminal 
jurisdiction over them. The United States military gains such jurisdiction only when acting as an 
occupying power, or when Congress has granted such jurisdiction specifically by statute.' 
Because the AUMF and the War Powers Resolution make no mention whatsoever of military 
commissions, Congress has not provided a specific authority for the President to create military 
commissions. 

I - U.S. , ,124 S.Ct. 2633,2640 (2004). 

' Id. 

' Id. 

5 See Neal K. Katyal & Lawrence H. Tribe, Waging War, Deciding Guilt: Trying the Military Tribunab, 1 1  1 Yale L. 
I. 1259, 1284 (2002). 
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3. Article 21 and Article 36-Article 21 states that the provisions conferring 
jurisdiction upon courts-martial "do not deprive military commissions . . . of concurrent 
jurisdiction.'" This statute is not an affirmative grant of jurisdiction. Rather it is a limitation on 
the exclusive jurisdiction of courts-martial to those instances when Congress has authorized the 
use of military commissions. It provides simply that the jurisdiction of courts-martial does not 
deprive military commissions, when properly convened, of jurisdiction they have over certain 
offenses defined by statute or by the law of war. 

During WWII, military commissions were set up in Hawaii by President Roosevelt, under 
what was then Article 21. 'The Supreme Court, in Duncan v. ~ahanarnoku; struck down the 
commissions because Congress "did not specifically state" or "explicitly declare" that the 
military could close the civil courts. The Court construed the law in light of "our political 
traditions and our institution of jury trials in courts of law[,]" traditions that "can hardly suffice 
to persuade us that Congress was willing to enact a . . . decision permitting such a radical 
departure from our steadfast beliefs."* Accordingly, Article 21 is not an affirmative grant of 
jurisdiction by Congress for the use of military commissions. 

Article 36 states only that the President may prescribe regulations setting out pretrial, 
trial, and post-trial procedures for military tribunals, including courts-martial and military 
commissions? Essentially, it amounts to a delegation of power by Congress, to the President, to 
set the rules for tribunals that have already been established by Congress. The section does not 
delegate the power to create a tribunal. The power to convene a tribunal, such as this military 
commission, arises only from a specific statute authorizing the establishment of that tribunal. 

B: The Right to a 'Tribunal Established by Law 

An essential institutional guarantee of a fair trial is that a criminal case not be adjudicated 
by a political or executive body, but by a "tribunal established by law." This is provided for in 

to . Article 14(1) of the Znterncltional Covenant on Civil and Political Rights (ICCPR). Similarly, 

10 U.S.C. section 821 (2004) reads in its entirety: "The provisions of this chapter conferring jurisdiction upon 
courts-martial do not deprive military commissions, provost courts, or other military tribunals of concurrent 
jurisdiction with respect to offenders or offenses that by statute or by the law of war may be tried by military 
commissions, provost courts, or other military tribunals." 

' 327 U.S. 303,324 (1946). 

Id. at 315-17. 

10 U.S.C. section 836 (2004) reads in its entirety: "(a) Pretrial, trial and post-trial procedures, including modes of 
proof, for cases arising under this chapter triable in courts-madial, military commissions and other military 
tribunals, and procedures for courts of inquiry, may be prescribed by the President by regulations which shall, so far 
as he considers ~racticable, apply the principles of law and the rules of evidence generally recognized in the trial of 
criminal cases in the United States district courts, but which may not be contrary to or inconsistent with this chapter. 
(b) All rules and regulations made under this article shall be uniform so far as practicable." The requirement that the 
President's procedural rules "may not be contrary to or inconsistent with this chapter" does little to confme the 
President's discretion, because, with rare exception, the relevant chapter is silent with respect to procedures 
applicable to military commissions. The procedures that are specified can be fairly characterized as insignificant, 
especially in comparison to the procedures that are not specified. 
''opened for signature 19 ~ecrimber 1966,999 UNTS 171 (entered into force 23 March 1976). Ratified by the US 
on 8 June 1992. RE 284 
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Article 75(4) of Protocol Additional to the Geneva Conventions of 12 August 1949, and relating 
lo rhe Protection of Victims of International Armed Conflicts (Additional Protocol I)" provides 
that a conviction may only be pronounced by a "regularly constituted court."'2 

"Established by law" denotes a constitution, or other legislation passed by the habitual 
law-making body, or the common law, delineating the competence of the court. The aim of this 
requirement is to ensure that: tribunals are not established to consider the case of a particular 
individual or group of individuals. 

The European Court of Human Rights has interpreted the phrase "established by law" 
contained in Article 6 of the European Convention on Human ~ i ~ h t s . "  The Court recognized 
that the central purpose of this requirement is to ensure that judicial organization does not 
depend on the discretion of the executive, but that it is "regulated by law emanating from 
~arliarnent."'~ The law establishing the tribunal must be comprehensive in scope, setting forth 
the matters falling within the jurisdiction of the court and establishing the organizational 
framework for the judiciary. 

Here, Congress has not created the military commission(s) at issue. Rather, the military 
commission was "created" by section 4(a) of the PMO. It states "[alny individual subject to this 
order shall, when tried, be tried by military commission for any and all offenses triable by 
military commission . . . ." Section 4(b) and (c) then delegate the power to the Secretary of 
Defense to issue such orders and regulations to appoint one or more military commissions, and 
provide rules for the conduct of proceedings. 

In making this Military Order, the President relied on the Constitution, the AUMF, and 
sections 821 and 836 of title 10, United States Code. These provisions are insufficient to fulfill 
this requirement.'' None of them properly "establish" the commission. Instead, they at most 
confer limited jurisdiction on military tribunals not yet established by law. 

C: Conclusion 

Mr. Hicks has been brought before this military commission pursuant to the provisions of 
the PMO. The jurisdiction ofthis military commission over Mr. Hicks is derived solely from that 

" Opened for signature 8 June 1977,1125 UNTS 3 (entered into force 7 December 1978). 

12 The American Declaration on the Rights and Duties ofMan states in article XXVl states "Every person accused 
of an offense has the right to be given an impartial and public hearing, and to be tried by courts previously 
established in accordance with pre-existing laws...": OAS Res XXX, adopted by the Ninth International Conference 
of American States (1948). Available at ~http:llwww.cidb.oas.orglBasicos/basic2.httn~. 

" Opened for signature 4 November 1950,213 UNTS 221 (entered into force 3 September 1953). 

" Coeme and Others v. Belgium, App. Nos. 00032492196 et al., Eur.Ct.H.Rts., Judgment of22 June 2000, [98], 
quoting Zand v. Austria, app. no. 7360176, Ew. Comm'n H.Rts., Commission Report of 12 October 1978, 
DECISIONS AND REPORTS (DR) IS, pp. 70 and 80. Judgment available at 
<ht1p:l/www.worldlii.orgle~caseslECHR/2000/249.h1ml>. 

IS  Authorization for the Use of M~litary Force Joint Resolution. Public Law 107-40, 115 Stat. 224 (2001); and ss 821 
and 836 of title 10 of the US Code. 

Page 3. of 

Page 198 of 362



PMO. However, the PMO is invalid under United States and international law. Accordingly, this 
commission does not have jur.isdiction to try Mr. Hicks for the offenses charged. 

5. In making this motion, or any other motion, Mr. Hicks does not waive any of his objections to 
the jurisdiction, legitimacy, and/or authority of this military commission to charge, try him, 
and/or adjudicate any aspect of his conduct or detention. Nor does he waive his rights to pursue 
any and all of his rights and remedies in any and all appropriate forums. 

5. Evidence: 

A: The defense reserves the right to request witnesses after reviewing the Government 
response. 

B: Attachments 
1. Neal K. Katyal & Lawrence H. Tribe, Waging War, Deciding Guilt: Trying the 

Militav Tribunals (2002), page 1284. 
2. International Covenant on Civil and Political Rights, Article 14(1). 
3 .  Protocol Additional to the Geneva Conventions of 12 August 1949, and relating 

to the Protection of Victims oflnternational Armed Conflicts, Article 75(4). 
4. American Declaration on the Rights and Duties of Man, Article XXVI. 
5. Coeme and Others v. Belgium, European Court of Human Rights (2000), para. 98. 

6. Relief Requested: The defense requests that all charges be dismissed from this commission. 

7. The defense requests oral argument on this motion. 

Major, U.S. Marine Corps 
Detailed Defense Counsel 

JOSHUA L. DRATBL 
Joshua L. Dratel, P.C. 
14 Wall Street 
2gth Floor 
New York, New York 10005 
(212) 732-0707 
Civilian Defense Counsel for David M. Hicks 

JEFFERY D. LIPPE.RT 
Major, U.S. Army 
Detailed Defense Counsel 
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3. The Differences Between the Roosevelr and Bush Orders 

Our general argument is that Congress must specifically authorize the 
use of military tribunals before their use is allowed, even for unlawful 
combatants charged with violations of the laws of war. In Quirin, this 
authorization was the result of several legislative decisions stitched 
together. Firsr, Congress had declared war and had underscored the 
government's total commitment to the war effort: 

m h e  state of war between the United States and the Govemment 
of Germany. . . is hereby formally declared; and the President is 
hereby authorized and directed to employ the entire naval and 
military forces of the United States and the resources of the 
goventment to carry on war against the Government of Germany; 
and, to bring the conflict to a successful termination, all of the 
resources of the counrty are hereby pledged by the Congress of the 
United Statesam 

Nothing even close to that World War ll authorization, or a wartime 
emergency in which Congress's consent cannot be obtained, is present 
today. Significantly, the Resolution passed by Congress several days after 
the September 1 1 terrorist attacks permits only the use of "force" ; applies 
only to persons or other entities involved in some way in the September 11 
attacks; and then extends only to the "prevent[ion of] . . . future acts of 
international terrorism against the United Stat- by such nations, 

In anotha Wodd War Il case. thc Cwrt faced the issue of thc exacutive's authority to order 
military tribunals in the Philippines to by violators ofthe law of war. In In rc Yamashito. 327 U.S. 
1 (1946). -1 Yamashim of the Imperial Japanese Amy wits tried and convicted by a military 
commission ordered undcr the Resident's aurhority. Cowl pointed M thne exu'dvc 
announaments about the need for such military tribunals and lhne bratics that were ratified pnd 
codified in theunited Slates Code that made what Yamashim did a crime. Id at 10-11. 15-16, 
Yamshim read Q u i r i ~ ~  to permit military tribunals to cry offenses against the law of war, but it 
explicitly letherd its view to a declaration of war. The Yamashila Coun held that the trial and 
punishment d enemies who violate the law of war is "an exmise of h e  authority sancfianed by 
Congress to administer the syslem of military justia recognized by the law of war. ma t  sanction 
is without qualification as to thc excrrise of this authorily so l a g  its a slate of war exists-from 
its decbrafion until peace is proclaimed." Id at 11-12 (emphasis addcd): see also id at 12 ("The 
war p o w ,  from which the commission derives its existena, is not limited to victories in thc 
field. but cania with it the inherent power.. . w remedy, m least in woys Congress has 
recognized, the evils which the military operations have pmdwed." (emphasis added)). The Coun 
went on to note that its constitutional holdine was limited to that circumst~nce only. and that "it is 
unnecessary to consider what, in other situ'&ons, the Fifth Amendmwt might &quire. and as M 
that no intimation one wav or the other is to be imolicd." id at 23. 

95.loint ~esolulion'of Dm. 11, 1941, ~ud. L. No. 77-31, 55 Slat. 7%, 796 (emphasis 
added). In Quirin, total war was involved, for the Nazi saboteurs "wem invaders. their peneldon 
of thc boundary of the country. projected from lhc units of a hostik fl&b was in the circumstances 
of tola1 war a milirary operalion, and their capture, followcd by their sumnder lo the military arm 
of the povcmmenl. was a continuana of the same operation." CORWM, sylra now 54. at 120. 
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International Covenant on Civil and Political Rights 

Adopted and opened for signature, ratification and accession by 
General Assembly resolution 2200A (XXI) of 16 December 1966 

entry into force 23 March 1976, in accordance with Article 49 
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Article 14 )H~enera l  comment on its im~~ementat~on 

1. All persons shall be equal before the courts and tribunals. I n  the determination of 
any criminal charge against him, or of his rights and obligations in  a suit a t  law, 
everyone shall be entitled to a fair and public hearing by a competent, independent 
and impartial tribunal established by law. The press and the public may be excluded 
from ail or part of a trial for reasons of morals, public order (ordre public) or national 
security in a democratic society, or when the interest of the private lives of the 
parties so requires, or to  the extent strictly necessary in the opinion of the court in 
special circumstances where publicity would prejudice the interests of justice; but 
any judgement rendered in  a criminal case or in a suit at law shall be made public 
except where the interest of juvenile persons otherwise requlres or the proceedings 
concern matrimonial disputes or the guardianship of children. 
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Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Pr ... Page 1 of I 

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the 
Protection of Victims of International Arn~ed Conflicts (Protocol I), 8 June 1977. 
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I'rotocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Pr ... Page 1 of 2 

Art 75. Fundamental guarantees 

1. In so far as they are affected by a situation referred to in Article 1 of this Protocol, 
persons who are in the power of a Party to the conflict and who do not benefit from more 
favourable treatment under the Conventions or under this Protocol shall be treated 
humanely in all circumstances and shall enjoy, as a minimum, the protection provided by 
this Article without any adverse distinction based upon race, colour, sex, language, 
religion or belief. political or other opinion, national or social origin, wealth, birth or other 
status, or on any other similar criteria. Each Patty shall respect the person. honour, 
convictions and religious practices of all such persons. 

2. The following acts are and shall remain prohibited at any time and in any place 
whatsoever, whether committed by civilian or by military agents: 
(a) violence to the life, health, or physical or mental well-being of persons, in particular: 
(i) murder; 
(ii) torture of all kinds, whether physical or mental; 
(iii) corporal punishment; and 
(iv) mutilation; 

(b) outrages upon personal dignity, in particular humiliating and degrading treatment. 
enforced prostitution and any form of indecent assault; 
(c) the taking of hostages; 
(d) collective punishments; and 
(e) threats to commit any of the foregoing acts. 

3. Any person arrested, detained or interned for actions related to the armed conflict shall 
be informed promptly, in a language he understands, of the reasons why these measures 
have been taken. Except in cases of arrest or detention for penal offences, such persons 
shall be released with the minimum delay possible and in any event as soon as the 
circumstances justifying the arrest, detention or internment have ceased to exist. 

4. No sentence may be passed and no penalty may be executed on a person found guilty 
of a ~ e n a l  offence related to the armed conflict exce~t ~ursuant to a conviction 
pronounced by an impartial and regularly constituted court respecting the generally 
recognized principles of regular iudicial procedure, which include the following: 
(a) the procedure shall fbr an accused to be informed without delay of the 
particulars of the offence alleged against him and shall afford the accused before and 
during his trial all necessary rights and means of defence; 
(b) no one shall be convicted of an offence except on the basis of individual penal 
responsibility; 
(c) no one shall be accused or convicted of a criminal offence on account or any act or 
omission which did not constitute a criminal offence under the national or international 
law to which he was subject at the time when it was committed; nor shall a heavier 
penalty be imposed than that which was applicable at the time when the criminal offence 
was committed; if, after the commission of the offence, provision is made by law for the 
imposition of a lighter penalty, the offender shall benefit thereby; 
(d) anyone charged with an offence is presumed innocent until proved guilty according to 
law; 
(e) anyone charged with an offence shall have the right to be tried in his presence; 
(f) no one shall be compelled to testify against himself or to confess gui8; 
(g) anyone charged with an offence shall have the right to examine, have examined, 
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Basic Documents - American Declaration 

.*- f a t e x - ~ m ~ ~ i a a  am- QB ~a ~ L M  
OrgaM+ShOn of American States 

AMERICAN DECLARATION OF THE RIGHTS AND DUTIES OF MAN 

(Approved by the Ninth International Conference of American States, 
Bogota, Colombia, 1948) 
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Basic Documents - American Declaration 

Article XXVI. Every accused person is presumed Right to due process of law. 
to be innocent until proved guilty. 

Every person accused of an offense has the right to be given an impartial and public 
hearing, and to be tried by courts previously established in  accordance with pre-existing 
laws, and not to receive cruel, infamous or unusual punishment. 
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COEME AND OTHERS v. BELGIUM (32492196) [2000] ECHR 249 (22 June 2000) Page 1 of I 

COEME AND OTHERS v. BELGIUM (32492196) [2000] ECHR 
249 (22 June 2000) 

SECOND SECTION 

CASE OF COEME AND OTHERS v. BELGIUM 

(Applications nos. 32492196,32547196,32548196, 
33209196 and 33210196) 

JUDGMENT 

STRASBOURG 

22 June 2000 
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COEME AND OTHERS v. BELGIUM (32492196) [2000] ECHR 249 (22 June 2000) Page 1 of 1 

1. The case oJMr Coeme 
96. Like the other applicants, Mr Coeme submitted that the rules governing the procedure to be 
followed by the Court of Cassation were established neither by statute nor by the Constitution. He 
argued on that basis that the Court of Cassation had acted as both legislator and judge at the same time, 
in breach of Article 6 9 1 of the Convention. Any judicial authority had to be subject to procedures 
intended to guarantee the integrity of its decisions to the persons within its jurisdiction and to safeguard 
the right to due process, a principle which the House of Representatives had fully understood in 1865. 
The fact that there was no statute governing procedure had in the present case led the Court of Cassation 
to establish an ad hoc procedure, making up for Parliament's failure to legislate. By laying down the 
applicable procedural rules itself, even by analogy, the Coun of Cassation had manifestly disregarded 
the principle of the separation of powers as regards enactment and application of the criminal law. Even 
though, by a process of elimination, the procedure followed by the Court of Cassation could not be 
anything other than the procedure laid down for the criminal courts, this was not sufficient to satisfy the 
requirement of an accessible and foreseeable procedure. 
According to Mr Coeme, this also constituted a breach of Article 6 5 2 of the Convention, in so far as 
that provision laid down the principle "nullum judicium sine lege". 
97. The Government submitted that it could not be inferred that the procedure before the Court of 
Cassation was not laid down by domestic law merely because the procedure to be followed for the trial 
of ministers was laid down neither by the Constitution nor by any implementing legislation. The 
procedure to be followed was the procedure which existed for the ordinary criminal courts, and this was 
perfectly foreseeable in the light of the teachings of case-law and legal theory, and also on account of 
the fact that the other three types of procedure -- those laid down for the assize courts, juvenile courts 
and military courts - were obviously not applicable. The Court of Cassation had therefore not acted as 
an ad hoc legislature, nor had it gone beyond the bounds of a reasonable interpretation of existing law 
by applying the procedure of the ordinary criminal courts, while introducing a number of modifications 
made necessary by the constitutional requirement that it had to sit as a full court. 
98. The Court observes in the first place that the Convention "is intended to guarantee not rights that are 
theoretical or illusory but rights that are practical and effective; this is particularly so of the rights of the 
defence in view of the prominent place held in a democratic society by the right to a fair trial, from 
which they derive" (see the Artico v. ltaly judgment of 13 May 1980, Series A no. 37, pp. 15-16, 5 33). 
According to the case-law, the object of the term "established by law" in Article 6 of the Convention is 
to ensure "that the judicial organisation in a democratic society [does] not depend on the discretion of 
the Executive, but that it [is] regulated by law emanating from Parliament" (see Zand v. Austria, 
application no. 7360176, Commission's report of 12 October 1978, Decisions and Reports (DR) 15, 
pp. 70 and 80). Nor, in countries where the law is codified, can organisation of the judicial system be 
left to the discretion of the judicial authorities, although this does not mean that the courts do not have 
some latitude to interpret the relevant national legislation. 
99. A tribunal "is characterised in the substantive sense of the term by its iudicial hnction. that is to say 
determining matters within its competence on the basis of rules of law andafter conducted- 
in a prescribed manner" (see the Belilos v. Switzerland judgment of 29 April 1988, Series A no. 132, p. 
29, 64). It must also satisfy a series of other conditions, including the independence of its members 
and the length of their terms of office, impartiality and the existence of procedural safeguards. There is 
no doubt that the Court of Cassation, which in Belgian law was the only court which had jurisdiction to 
try Mr Coeme, was a "tribunal established by law" (see, mutatis mutandis, Prosa and Others v. 
Denmark, application no. 20005/92, Commission decision of 27 June 1996. unreported). 
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UNITED STATES OF AMERICA ) PROSECUTION RESPONSE TO 
1 DEFENSE MOTION TO DISMISS 

v. 
1 
1 (LACK OF JURISDICTION: 
) PRESIDENT'S MILITARY ORDER IS 
) INVALID UNDER U.S. AND INT'L 

DAVID M. HICKS LAW) 

) 18 October 2004 

1. Timeliness. This response is being filed within the timeline established by the Presiding 
Officer. 

2. Position on Motion. The Defense motion to dismiss should be denied. The  president"^ 

Military Order to establish military commissions is based firmly on Constitutional, legislative 
and judicial authorities. 

a. On 18 September, 2001, Congress enacted the Authorization for the Use ofMilitary 
Force Joint Resolution (Public Law 107-40, 115 Stat. 224), which authorizes the President to 
"use all necessary and appropriate force against those nations, organizations or persons he 
determines planned, authorized, committed or aided the terrorist attacks that occurred on 
September 11,2001, or harbored such organizations or persons, in order to prevent any future 
acts of international terrorism against the United States by such nations, organizations or 
persons." 

b. The President's Military Order (PMO) of 13 November 2001, concerning the 
Detention, Treatment and Trial of Certain Nan-Citizens in the War Against Terrorism, authorizes 
the Secretary of Defense or his designee to convene military commissions for the trial of certain 
individuals "for any and all offenses triable by military commission." 

c. The Secretary of Defense promulgated implementing orders to establish procedures for 
the appointment of military commissions, setting forth various rules governing the appointment, 
jurisdiction, hial and review of military commission proceedings. Military Commission Order 
No. 1. 

d. The Accused was designated by the President for trial by military commission and a 
commission was appointed in accordance with commission orders and instructions. 

4. Legal Authoritv. 

a. U.S. Constitution, Art. I, $8 and Art 11, 52 
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b. 10 U.S.C. $5 82 1, 836,850,904 and 906 
c. Authorization for Use of Military Force Joint Resolution, Public Law 107-40, 115 

Stat. 224. 
d. President's Milibry Order, Detention, Treatment, and trial of Certain Nan-Citizens in 

the War Against Terrorism. November 13,2001. 
e. Exparte Quirin, 422 U.S. 806 (1975). 
f. Madsen v. Kinsella, 343 U.S. 341 (1952). 
g. Exparte Quirin, 317 U.S. at 32 n.lO, 42 
h. Exparte Mudd, 17 F. Cas. 954 (S.D. Fla. 1868). 
i. Mudd v. Caldera. 134 F.Supp. 2d 138 (D.D.C. 2001). 
j. Johnson v. Eisentrager,339 U.S. 763 (1950). 
k. Hirota v. MacArthur, 338 U.S. 197 (1948). 
1. In re Yamashita, 327 U.S. 1 (1946). 
m. Loving v. United States, 517 U.S. 748 (1996). 
n. Hamdi v. Rumsjeld, 124 S.Ct. 2633 (2004). 
m. Colepaugh v. Looney, 235 F.2d 429 (10" Cir. 1956) 

5. Discussion 

Military commissions have been used throughout U.S. history to prosecute violators of 
the laws of war.' "Since our nation's earliest days, such commissions have been constitutionally 
recognized agencies for meeting many urgent governmental responsibilities related to war. They 
have been called our common law war courts." Madsen v. Kinsella, 343 U.S. 341,346-47 
(1952). Military commissions have tried offenders charged with war crimes as early as the 
Revolutionary War, the Mexican-American War, the Civil War, and as recently as WWII. See Ex 
parte Quirin, 317 U.S. at 32 n.lO, 42 n.14. President Lincoln's assassins and their accomplices 
were imprisoned and executed pursuant to convictions rendered by military commissions. Their 
offenses were characterized not as criminal matters, but rather as acts of rebellion against the 
government itself. See Ex parte Mudd, 17 F. Cas. 954 (S.D. Fla. 1868). Such use of military 
commissions has been repeatedly endorsed by federal courts, including as recently as 2001. See 
Mudd v.  Caldera, 134 F.Supp. 2d 138 (D.D.C. 2001); Colepaugh v. Looney, 235 F.2d 429 (10" 
Cir. 1956). The use of military commissions is firmly rooted in American military law and 
tradition. 

On November 13,2001, the President of the United States issued a "Military Order" 
concerning the "Detention, Treatment, and Trial of Certain Non-Citizens in the War Against 
Terrorism." President's Military Order, 66 Fed. Reg. 57,833 (Nov. 13,2OOl)(hereinafrer PMO). 
This Order authorized the Secretary of Defense to appoint military commissions and to 
promulgate orders and regulations necessary to implement that purpose. This Military 
Commission has been appointed to try the Accused in this case pursuant to these orders. The 

' A military commission is a form of military tribunal recognized in American law and rypically used in three 
scenarios: (i) to try individuals (usually members of enemy forces) for violations of the laws of war; (ii) as a general 
court administering justice in occupied territory; and (iii) as a general court in an area where martial law has been 
declared and the civil courts are closed. See generally William Winthrop, Military Law and Precedents 836-40 (2d 
ed. 1920). As the Supreme Court has observed: "In general ...[ Congress] has left it to the President, and the military 
commanders representing him, to employ the commission, as occasion may require, for the investigation and 
punishment of violations of the laws of war." Madren v. KinseNa, at 346 n. 9 (quoting Winthrop, supra at 831). 
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Defense now challenges the President's legal authority to establish this Military Commission and 
asks the Commission to rule that the PMO is an unlawful order. 

a. Summarv of the I'rosecution Response, 

The legal basis for the PMO is not a matter of speculation, but is forthrightly asserted in 
the first paragraph of the Order itself: "By the authority vested in me as President and as 
Commander in Chief of the Armed Forces of the United States by the Constitution and the laws 
of the United States of America, including the Authorization for the Use of Military Force Joint 
Resolution (Public Law 107-40, 115 Stat. 224) and sections 821 and 836 of title 10, United 
States Code, it is hereby ordered as follows.. .." 

The President has inherent constitutional power as the Commander in Chief to establish 
military commissions. This constitutional power is at its apogee when the President is acting in 
his role as Commander in Chief of the Armed Forces pursuant to a congressional authorization 
for the use of force. The PMO is based on clear legislative authority for the use of military 
commissions in both the Authorization for the Use ofMili tay Force Joint Resolution (AUMF) 
and the Uniform Code of Military Justice (UCMJ), 10 U.S.C. $821 and 836 (Articles 21 and 36). 
Finally, the Supreme Court has clearly and definitively held that the President has authority to 
establish military commiss~ons under the UCMJ and antecedent provisions in the Articles of 
War. The President's Military Order of November 13,2001, is based upon these authorities and 
is a lawful exercise of presrdential powers. The ICCPR and Additional Protocol 1 do not apply to 
these Military Commission proceedings and cannot deprive the President of his authority under 
U.S. law. 

b. Sumrnaw of the Defense Armment. 

The Defense argues that the PMO is unlawful on the grounds that Congress alone has the 
constitutional authority to establish military commissions under the circumstances in this case 
and has not done so. Specifically, the Defense argues that existing statutory references to military 
commissions under UCMJ, Articles 21 & 36, establish only the possibility for military 
commissions by preserving their jurisdiction. According to the Defense, actual establishment of 
military commissions requires enactment of special legislation for each tribunal, and the AUMF 
does not contain such an authorization. Thus, according to the Defense, the President has no 
constitutional or statutory authority to order the Secretary of Defense to convene this 
Commission. The PMO is therefore an unlawful exercise of executive power and violates the 
Separation of Powers doctrine. Finally, the Defense argues that international law requires that 
war crimes tribunals be grounded and established by legislative enactments, rather than 
executive order. 

The Defense argument is built on a faulty interpretation of Article 21 and on an unduly 
narrow view of the President's powers as Commander in Chief under Article 11, 92 of the 
Constitution. The Defense motion challenges the settled authority of the President to perform a 
function that has been recognized by law and custom throughout the history of constitutional 
government in the United States. In so doing, the Defense asks the Commission to deny the 
President's constitutional powers, Congress's clear intent in the Uniform Code of Military 
Justice, and the Supreme C!ourt's settled judgment that the President has firm authority to 
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establish military commissions for the trial of war criminals, including unlawful belligerents. 
The Defense challenge must be denied as a matter of law. 

c. The President has Inherent Constitutional Power to Establish This Militaly 
Commission. 

The legal foundation of the PMO consists of the interlocking elements of the President's 
constitutional power and the statutory recognition and approval of that power by Congress in the 
AUMF and the UCMJ. The President's constitutional powers are at their apogee when the 
nation's armed forces have been activated by Congress for the necessary defense of the nation. 
Thus, the starting point for analysis must be the President's constitutional authority as 
Commander in Chief. 

The Commander-in-Chief Clause, U.S. Const. art. 11, 92, cl. I,  vests the President with 
full powers necessary to prosecute successfully a military campaign. It is a fundamental 
principle that the Constitution provides the federal government all powers necessary for the 
execution of the duties that the Constitution describes.' As the Supreme Court explained in 
Johnson v. Eisentrager, "[tlhe first of the enumerated powers of the President is that he shall be 
Commander-in-Chief of the Army and Navy of the United States. And, of course, grant of war 
power includes all that is necessary and proper for canying these powers into execution." 339 
U.S. 763,788 (1950). 

One of the necessary incidents of authority over the conduct of military operations in war is the 
power to punish enemy belligerents for violations of the laws of war. The laws of war exist in 
part to ensure that the brutality inherent in war is confined within some limits. It is essential for 
the conduct of a war, therefore, that the iJnited States have the ability to enforce the laws of war 
by punishing transgressions by the enemy. As a plurality of the Supreme Court recently upheld 
in Hamdi v. Rumsfeld: "The capture and detention of lawful combatants, and the capture, 
detention and trial of unlawful combatants, by 'universal agreement and practice' are 'important 
incidents of war.' Ex Parte Quirin, 317 U.S. at 28." - U.S. -, 124 S.Ct. 2633,2640 (2004). 

It was well recognized at the time of the Founding that one of the powers inherent in 
military command was the authority to institute tribunals for punishing violations of the laws of 
war by the enemy. In 1780, during the Revolutionary War, General Washington as Commander 
in Chief of the Continental Army appointed a "Board of General Officers" to try the British 
Major Andre as a spy. See Quirin, at 31, n. 9. At the time, there was no provision in the 
American Articles of War providing jurisdiction in a court-martial to try an enemy soldier for the 
offense of spying. In vesting the President with full authority as Commander in Chief, the 
drafters of the Constitution surely intended to give the President the same authority that General 
Washington possessed during the Revolutionary War to convene military tribunals to punish 
offenses against the laws of war. 

The history of military commissions in the United States supports this conclusion, 
because as a matter of practice military commissions have been created under the President's 

- 
Cf Request of the Senate for an Opinion as to the Powers of the President "In Entergency or State of War, " 39 

Op. Att'y Gen. 343,347-48 (1939)("1t is universally recognized that the constitutional duties of the Executive cany 
with them the constitutional powers necessary for their proper performance.") 

Review Exhibit 28-8 
Page 4 of 12 

Page 213 of 362



inherent authority as Commander in Chief without any authorization from Congress. In April 
1818, for example, General Andrew Jackson convened military tribunals to try two English 
subjects, Arbuthnot and Armbrister, for inciting the Creek Indians to war with the United States. 
See Winthrop, supra, at 464, 832. As one author explained, General Jackson "did not find his 
authority to convene [these tribunals] in the statutory law, but in the laws of war." William E. 

3 . .  Birkhimer, Military Government and Martial Law 353 (3d ed. 1914). Sim~larly, in the Mexican 
American War in 1847, General Winfield Scott appointed tribunals called "councils of war" to 
hy offenses under the laws of war and tribunals called "military con~missions" to serve 
essentially as occupation courts. See Winthrop, supra at 832-33. There was no statutory 
authority for these tribunals; rather, they were instituted by military command, derived from the 
President's ultimate authority, and without express sanction from ~ o n g r e s s . ~  

In later practice, these various functions were all performed by tribunals known as 
"military commissions," while courts-martial were the accepted statutory means by which U.S. 
military personnel were punished for crimes and breaches of discipline. In 1862, after the 
outbreak of the Civil War, general orders for the governance of the Army authorized 
commanders to convene military commissions to try enemy soldiers for offenses against the laws 
of war. See Winthrop at 833. It was not until 1863 that military commissions were even 
mentioned in a federal stahlte, which authorized the use of military commissions to try members 
of the military for certain offenses committed during times of war. See Act of March 3, 1863, 
$30, 12 Stat. 73 1, 736. That statute, moreover, did not purport to create military commissions; 
rather, it acknowledged that they could be used as alternatives to courts-martial in certain cases. 

In 1865, Attorney Cieneral Speed addressed the use of military commissions to try those 
accused in the plot to assassinate President Lincoln. Speed found that even if Congress had not 
provided for the creation of military commissions, they could be used by military commanders as 
an inherent incident of their authority to wage a military campaign: "[Mlilitary tribunals exist 
under and according to the laws and usages of war in the interest of justice and mercy. They are 
established to save human life, and to prevent cruelty as far as possible. The commander of an 
army in time of war has the same power to organize military tribunals and execute their 
judgments that he has to set his squadrons in the field and fight battles. His authority in each 
case is from the law and usage of war." Military Commissions, 11 Op. Att'y Gen. at 305. 

Following WWII, the United States and the Allied powers used military commissions 
extensively to try Nazi and Japanese officials for violations of the law of war and crimes against 
humanity. In reviewing the legal status of enemy prisoners before these commissions, the 
Supreme Court endorsed the view that use of military commissions is a necessary part of the 
tools of a commander conducting a military campaign. As the Court explained in In re 
Yamashita, "[aln important incident to the conduct of war is the adoption of measures by the 
military commander, not only to repel and defeat the enemy, but to seize and subject to 

' Birkhimer further observed that the Presidents authority to convene mihtary commissions was derived directly 
From the constitution itself: "Military commissions may be appointed either under provisions of law in certain 
instances, or under that clause ofthe Constitution vesting the power of commander-in-chief in the President, who 
may exercise it directly or through subordinate commanders." At 357. 

See George B. Davis, A Treatise on the Militay Law of the U~tited States 308 (191 3 )  (explaining that military 
commissions "are simply criminal war-courts, resorted to for the reason that the jurisdiction of courts-martial, 
created as they are by statute, is reshicted by law.. ., which in war would go unpunished in the absence of a 
provisional forum for the tnal ol'offenders.") 
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disciplinary measures those enemies who, in their attempt to thwart or impede our military effort, 
have violated the law of war." 327 U.S. at 11. 

Justice Douglas advanced the same reasoning in support of the President's authority to 
establish international war crimes tribunals after WWII without any authorization from 
Congress. "The Constitution makes the President the "Commander in Chief of the Army and 
Navy of the United States.. ." Art. 11, $2, C1. 1. His power as such is vastly greater than that of a 
troop commander. He not only has full power to repel and defeat the enemy; he has the power to 
occupy the conquered country, and to punish those enemies who violated the law of war." Hirota 
v. MacArthur, 338 U.S. 197,207-08 (1948) (Douglas, concurring). As the Supreme Court 
recognized, the President's power extended to the creation of novel, multinational tribunals to tty 
the enemy for war crimes. Given that broad authority, a fortiori, the President's power must 
extend to the appointment of military commissions consisting solely of his own commissioned 
officers. 

During and after WWII the Supreme Court has consistently and repeatedly upheld the use 
of military commissions by the President and his subordinate officers. Because the Articles of 
War authorized the use of military commissions, the Court was not required to decide whether 
the President may convene military commissions wholly without congressional authorization. In 
Quirin, the Court expressly declined to decide "to what extent the President as Commander in 
Chief has constitutional power to create military commissions without the support of 
Congressional legislation." 3 17 U.S. at 29. However, the Court has strongly suggested that the 
President does possess constitutional power to establish commissions, though it may be subject 
to statutory limitation by Congress. Thus in Madsen, the Court stated, "In the absence of 
attempts by Congress to limit the President's power, it appears that, as Commander-in-Chief of 
the Army and Navy of the United States, he may, in time of war, establish and prescribe the 
jurisdiction and procedure of military commissions." 343 U.S. at 348. 

d. Congress Has Authorized the President to Establish This Militarv Commission in The 
Uniform Code of Militarv Justice. 

While the Supreme Court has never decided whether the President needs congressional 
authorization to establish military commissions, it has clearly held that in Article 15 of the 
Articles of War Congress gave authority for the use of military commissions during and after 
WWII. See Exparte Qzririn, 317 U.S. 1 (1942); In re Yamashita, 327 U.S. 1 (1946); Johnson v. 
Eisentrager, 339 U.S. 763 (1950). When Congress enacted the UCMJ in 1951, it incorporated 
the general authorization for military commissions from the Articles of War into 10 U.S.C. $821, 
using identical language and explicitly relying on the Supreme Court's decision in Quirin. See 
H.R. REP. NO. 81-491 at 17 (1951); S. REP. 81-486 at 13 (1951)' Thus it is beyond dispute that 
military commissions contlnue to fill a vital purpose in military justice in the modem era. The 
Defense suggestion that the enachnent ofthe UCMJ undermines the holding of Quirin and other 
Supreme Court precedents in favor of military commissions is clearly untenable. 

The House and Senate reports on H.R. 4080, which became the UCMJ, contain the same comment on Article 21: 
"This article preserves existing Army and Air Force law which gives concurrent jurisdict~on to military tribunals 
other than courts-martial. The language of AW 15 [Articles of War, Art. 151 has been preserved because it has been 
construed by the Supreme Court (Exparte Quirb~,  3 17 U.S. 1 (1 942))." 
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The power to bring unlawful enemy combatants to justice, is shared by both Congress 
and the President under the Constitution. Under Article I, $8, Congress has authority to "declare 
War," "raise and support Armies," and "make Rules for the Government and Regulation of the 
Land and naval Forces." U.S. Const. art. I, $8, cl. 11, 12, 14. In addition, Congress has authority 
to "define and punish.. .Offenses against the Law of Nations." Id. art. I, $8, cl. 10. The 
authorization in 10 U.S.C. $821 to use m~litary commissions to enforce the laws ofwar is 
certainly a permissible exercise of these legislative powers. The Court in Yamashita affirmed this 
understanding by explaining that congressional authorization of military commissions was an 
"exercise of the power conferred upon it by Article I, $8, cl. 10 of the Constitution to 'define and 
punish.. .Offenses against the Law of Nations.. .' of which the law of war is a part." 327 U.S. at 
7 

A proper understanding of 10 U.S.C. $821 begins with its text. Section 821 is entitled 
"Jurisdiction of courts-martial not exclusive," and states: "The provisions of this chapter 
conferring jurisdiction upon courts-martial do not deprive military commissions.. .of concurrent 
jurisdiction with respect to offenders or offenses that by statute or by the law of war may be tried 
by military commissions." 10 U.S.C. $821 (emphasis added). This provision is necessary 
because 10 U.S.C. $818 defines the jurisdiction of general courts-martial to include "jurisdiction 
to try any person who by the law of war is subject to trial by military tribunal." By its terms, 
$821 assumes the existence of military commissions and declares that the broad jurisdiction of 
general courts-martial does not curtail the use of military commissions to the full extent 
permitted by past executive practice. By affirmatively preserving the jurisdiction of military 
commissions, $821 necessarily expresses congressional approval and sanction for their use. 
Indeed the Supreme Court concluded that identical language found in the Articles of War 
"authorized trial of offenses against the laws of war before such commissions." Quirin, 317 U.S. 
at 29 (emphasis added). 

The legislative history of $821 confirms legislative intent to approve the traditional uses 
of military commissions under past practice. When the language now codified in $821 was first 
included in the Articles of War in 1916, it was intended for the purpose of preserving the pre- 
existing jurisdiction of military commissions. The language was introduced as Article 15 of the 
Articles of war7 at the same time that the jurisdiction of general courts-martial was expanded to 
include all offenses against the laws of war. The Judge Advocate General of the Army testified 
before the Senate as the proponent of the new article. He explained that the purpose of Article 15 
was not to create military commissions, but was intended to recognize them and preserve their 
authority: "It just saves to these war courts the jurisdiction they now have ..." S.Rep. No. 64-130, 
at 40 (1916). 

Given the text and history of $821, the provision must be read as preserving the broad 
sweep of the traditional jurisdiction exercised by military commissions throughout American 
military history. The statute, in other words, endorses and incorporates executive branch 

See also Quirin at 28: "By the Articles of War, and especially Article 15, See also Quirin at 28: "By the Articles of 
War, and especially Article 15, Congress has explicitly provided, so far as it may constitutionally do so, that military 
tribunals have jurisdiction to try offenders against the law of war ..." 
' The new Article 15 stated, like the current $821, that the "provisions of these articles conferring jurisdiction upon 
courts-martial shall not be construed as depriving military commissions.. .of concurrent jurisdiction in respect of 
offenders or offenses that by the law of war may be lawfully triable by such military commissions." Act of August 
29, 1916, 39 Stat. 619, 653. 
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practice. The Supreme Court has adopted precisely this understanding: "By.. .recognizing 
military commissions in order to preserve their traditional jurisdiction over enemy combatants 
unimpaired by the Articles [of War], Congress gave sanction.. .to any use of the military 
commission contemplated by the law of war." In re Yamashita, 327 U.S. 1 ,  20 (1946). In 
sanctioning the historic use of military commissions by the executive branch, Congress did not 
"attempt to codify the law of war or to mark its precise boundaries." Yamashita, 327 U.S. at 7. 
Instead, it simply adopted by reference "the system of military common law." Id. at 8. Similarly, 
in Madsen v. Kinsella, the Supreme Court determined that the effect of Article 15 was to 
preserve for military commissions "the existing jurisdiction which they had over such offenders 
and offenses" under the laws of war. 343 U.S. at 352. The Court summed up the constitutional 
origins of military commissions: "Since our nation's earliest days, such commissions have been 
constitutionally recognized agencies for meeting many urgent governmental responsibilities 
related to war. They have taken many forms and borne many names. Neither their procedure nor 
their jurisdiction has been prescribed by statute. It has been adapted in each instance to the need 
that called it forth." Id. at 346-47. 

Indeed, if $821 were read as restricting the use of military commissions and prohibiting 
practices traditionally followed, it would infringe on the President's express constitutional 
powers as Commander in Chief. The Quirin Court expressly declined "to inquire whether 
Congress may restrict the power of the Commander in Chief to deal with enemy belligerents" by 
military commissions. 317 U.S. at 47. Under Separation of Powers principles, a clear statement 
of congressional intent would be required before a statute could be read to effect such an 
infringement on core executive powers. See, e.g., Public Citizen v. Department of Justice, 491 
U.S. 440,446 (1989). 

Other references to military commissions in the UCMJ only serve to buttress the 
conclusion that Congress contemplated the continued active use of these tribunals as the 
exigencies of national defense required. Article 36 authorizes the President to promulgate rules 
of procedure and evidence for "courts-martial, commissions and other military tribunals." 10 
U.S.C. $836. Section 836 supplements $821 by recognizing that the President shall determine the 
rules of procedure that will govern military commissions. Section 850 authorizes the use of 
records from courts of inquiry in certain cases before courts-martial and military commissions. 
Finally, 10 U.S.C. $5904 and 906 specify two particular war-related offenses triable by courts- 
martial, that are also commonly tried by military commission. Read in conjunction with $821, 
these two particular references in the punitive articles cannot reasonably be read to restrict the 
subject matter jurisdiction of military commissions; rather they are given as cases in which 
Congress fully expected the use of military commissions for the trial of "any person" including 
U.S. service members. 

Any question about the continued vitality of $821 is dispelled by Congress's use of 
identical language in the "Military Extraterritorial Jurisdiction Act." 18 U.S.C. $3261 (2004). 
This law was enacted in 2000 for the purpose of extending federal court jurisdiction over 
"persons employed by or accompanying the Armed Forces outside the United States." In so 
expanding the jurisdiction of Article 111 courts, Congress recognized the continuing role of 
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military commissions and was careful to preserve their traditional jurisdiction and historic place 
in American law using the same operative language found in 10 U.S.C. $821.8 

The Defense insistence that military commissions must be authorized by Congress and 
not the President acting alone is fully answered by 10 U.S.C. $821. Congress has authorized the 
President to establish commissions when required in the exercise of his powers as Commander in 
Chief. In 1942, President Roosevelt invoked this same statutory authority to establish a military 
commission to try eight Nazi saboteurs captured in the United States and charged with 
conspiracy, spying, and other violations of the law of war. The defendants sought habeas corpus 
relief in the federal courts arguing inter alia that the President's order establishing the 
commission was unlawful and that commissions could not exercise jurisdiction over the 
defendants while the federal courts were open and functioning. 

Rejecting these challenges, the Supreme Court in Exparre Quirin held that the President 
had legislative authority to establish and use military commissions to try unlawful enemy 
combatants. After reviewing the meaning and scope of Article of War 15, the Court concluded: 
"By his Order creating the present Commission, [the President] has undertaken to exercise the 
authority conferred upon him by Congress, and also such authority as the Constitution itself 
gives the Commander in Chief, to direct the performance of those functions which may 
constitutionally be performed by the military arm of the nation in time of war." 3 17 U.S. 1, 28 
(1942). 

The Defense reliance on Duncan v. Kahanamoku, 327 U.S. 303 (1946), is also patently 
misplaced. In Duncan, the Court held that the trial of civilians in Provost Courts in Hawaii 
during a period of martial law was not authorized by the Hawaiian Organic Act, and therefore 
such Courts lacked jurisdiction. The Court specifically found that Congress intended to extend 
the full panoply of constitutional rights to citizens of the temtory of Hawaii. Under the holding 
of E ~ p a r t e  Milligan, 4 Wall. 2 (1865), American citizens could not be hied by military 
commissions without express authorization from Congress when the civil courts are open and 
functioning. The Court found no such authorization in Duncan and the civil courts of Hawaii 
were open. By contrast, the Accused in this case is not a citizen of the United States and cannot 
claim refuge in the MiNigan rule. Recently, the Court noted in Hanidi v. Rumsfeld, that if 
Milligan had been "captured while he was assisting Confederate soldiers by carrying a rifle 
against Union troops on a Confederate battlefield, the holding of the Court might well have been 
different." 124 S.Ct. 2633,2642. In Quirin, the Supreme Court made it clear that the 
congressional authorization for the use of military commissions permitted the trial of unlawful 
enemy combatants for violations of the law of war, even within the territorial jurisdiction of the 
United States when the civil courts were open and had concurrent jurisdiction over the offenses. 

The Defense does not deny that the UCMJ contains legislative authorization for the use 
ofmilitary commissions; rather, they argue that 10 U.S.C. $821 limits the subject matter 
jurisdiction of military con~missions to violations of the law of war. As the statutory text makes 
abundantly clear, the jurisdiction of military commissions under the UCMJ is as broad as the law 

- 
"Nothing in this chapter [18 U.S.C. $ 3261 et seq.] may be conshued to deprive a court-martial, m~litary 

commission, provost court, or other military tribunal of concurrent jurisdiction with respect to offenders or offenses 
that by statute or the law of war may be tried by a court-martial, military commission, provost court, or other 
military tribunal." I8 U.S.C. $3261. 
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of war-and broader. In addition to subject matter jurisdiction over law of war offenses $821 
states that military commissions have jurisdiction over offenders or offenses that by statute or by 
the law of war may be tried by military commission.. ." The PMO defines the jurisdictional 
reach of military commissions under that Order as extending to "any and all offenses triable by 
military commission." The apparent circularity of this language is explained by the fact that the 
President was authorizing the use of commissions to the full extent permitted by customary 
practice and 10 U.S.C. $82 1. 

Defense's attempts to undermine the plain meaning of 10 U.S.C. $821 and the holding of 
Quirin are unpersuasive. Both remain vital and active sources of authority today and provide a 
clear basis for the PMO at issue in this case. In Quirin, the Supreme Court cautioned that courts 
must approach any challenge to the military orders of the President in time of war with great 
care: "[Tlhe detention and trial of petitioners-ordered by the President in the declared exercise 
of his powers as Commander in Chief of the Army in time of war and of grave public danger- 
are not to be set aside by the courts without the clear conviction that they are in conflict with the 
Constitution and laws of Congress constitutionally enacted." 3 17 U.S. l ,25  (1942). 

e. The AUMF Authorizes the President to Establish Military Commissions. 

The Defense contends that the legislative authorization for the use of military 
commissions found in 10 U.S.C. $821 does not, standing alone, authorize the President to 
establish military commissions. This has been soundly refuted by the foregoing analysis. Even 
assuming that the Defense .view is correct, the AUMF constitutes authority to establish military 
commissions in its own right. 

The President in this case has not relied solely on his own constitutional authority in 
establishing military commissions. Rather, he has invoked the general congressional 
authorization in $821 and also the specific authority to of the AUMF to use "all necessary and 
appropriate force" to defend the nation and prosecute the war on terrorists and those "nations, 
organizations and individuals" who have aided and abetted them. The Supreme Court has 
construed this authorization to empower the President to exercise all of the powers incident to 
the prosecution of war by the Commander in Chief: 

There can be no doubt that the individuals who fought against the United States in 
Afghanistan as part of the Taliban, an organization known to have supported the a1 Qaeda 
terrorist network responsible for those attacks, are individuals Congress sought to target 
in passing the AUMF. We conclude that the detention of individuals falling into the 
limited category we are considering, for the duration of the particular conflict in which 
they were captured, is so fundamental and accepted an incident of war as to be an 
exercise of the "necessary and appropriate force" Congress has authorized the president 
to use. 

Hamdi v. Rumsfeld, -. U.S. -, 124 S.Ct. 2633,2640 (2004). The Court went on to say that 
AUMF gave the President authority to fight the war, and the "capture and detention of lawful 
combatants, and the capture, detention and trial of unlawful combatants, by 'universal 
agreement andpractice' are 'important incidents of war."' Hamdi, at 2640 (quoting Quirin). 
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Since both the President and Supreme Court have found that a state of armed conflict 
exists, it is entirely lawful for the President to establish military commissions for the trial of 
those enemy combatants who violate the laws of war. Although there is not a formal declaration 
of war, one is not required, and the AUMF acts as Congressional approval for the President to 
prosecute a war against al Qaida and those who harbor and assist them. In authorizing the 
President to prosecute an aimed conflict against a1 Qaeda, Congress has also granted him all 
powers necessary to carry out his constitutional duties, including the power to detain and try 
enemy combatants for violations of the laws of war. 

f. The President's Order to Establish Militarv Commissions Does Not Violate Separation 
of Powers Doctrine. 

The Defense implies that the President's Military Order violates the Separation of Powers 
doctrine by encroaching on legislative and judicial functions reserved to the other coordinate 
branches of government under the Constitution. This contention lacks merit because no 
separation of powers principle is violated where the President is exercising the very powers 
granted to him in Article I1 of the Constitution as discussed above. 

In Loving v. United Slates, 517 U.S. 748 (1996) , the Supreme Court considered a 
Separation of Powers challenge to the President's Article 36 powers. The petitioner in that case 
argued that the President's promulgation of aggravating factors for the death penalty in R.C.M. 
1004 was an unconstitutional exercise of legislative powers. According to the petitioner, Article 
36 was an improper delegation of legislative power to the executive branch, lacking in any 
intelligible principle to guide the president's rule-making function. In rejecting this contention 
and affirming the petitioner's death sentence, the Court noted that the delegation under Article 
36 was different in kind than delegations to ordinary administrative agencies of the executive 
branch. The Court explained: "[Tlhe delegation here was to the President in his role as 
Commander in Chief. Perhaps more explicit guidance as to how to select aggravating factors 
would be necessary if delegation were made to a newly created entity without independent 
authority in the area." Id. at 772. 

In Loving, the Court emphatically endorsed the President's independent constitutional 
powers in the area of military law. "The President's duties as Commander in Chief.. .require him 
to take responsible and continuing action to superintend the military, including courts-martial. 
The delegated duty, then, is interlinked with duties already assigned to the President by the 
express terms of the Constitution, and the same limitations on delegation do not apply 'where the 
entity exercising the delegated authority itself possesses independent authority over the subject 
matter."' Id. The Court declined to consider "whether the President would have inherent power 
as Commander in Chief to prescribe aggravating factors in capital cases," but readily held that 
"Once delegated that power by Congress, the President, acting in his constitutional office of 
Commander in Chief, had undoubted competency to prescribe those factors without further 
guidance." Id. at 773. 

Congress's longstanding decision both to recognize and to approve the exercise of the 
President's wartime authority to convene military commissions to try violations of the laws of 
war reflects Congress's understanding that military exigencies require giving the President 
flexibility rather than detailed procedures in dealing with enemy fighters. That decision is 
entitled to just as much deference as Congress's decision to legislate detailed rules for the 
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military's use of courts-martial in the UCMJ. See Youngstown Sheet & Tube Co. v. Sawyer, 343 
U.S. 579,635-636 (1952) (Jackson, J., concumng)("When the President acts pursuant to an 
express or implied authorization of Congress, his authority is at its maximum, for it includes all 
that he possesses in his own right plus all that Congress can delegate.") In these circumstances, 
the President's action is "supported by the strongest presumption and the widest latitude of 
judicial interpretation, and the burden of persuasion would rest heavily upon any who might 
attack it." Dames & Moore v. Regan, 453 U.S. 654,674 (198l)(quoting Youngstown, 343 U.S. at 
637 (Jackson, J., concurring)). The Accused could not possibly meet his burden in attacking the 
lawfulness of the military commissions because, as explained above, the Supreme Court has 
already squarely rejected the arguments he advances here. 

g. The Provisions of the International Covenant on Civil and Political Rights and 
Additional Protocol I to the Geneva Conventions Do Not ADD~Y to the Militarv Commission. 

Finally, the Defense argues that international law requires that war crimes tribunals be 
grounded and established by legislative enactments, rather than executive order. Defense 
arguments based on international law are equally unavailing here. Pursuant to the law of war, the 
United States has the fundamental right to capture and detain lawful combatants and to capture, 
detain, and try unlawful combatants for law of war offenses. Hamdi v. Rumsfeld, 124 S. Ct. 
2633, 2640 (2004), citing Exparte Quirin, 317 U.S. 317, 1, 28 (1942). 

Defense erroneously applies an inapplicable body of law, specifically, the International 
Covenant on Civil and Political Rights (ICCPR) and Additional Protocol I to the Geneva 
Conventions (Additional Protocol I) to assert, incorrectly, that the accused is entitled to relief. 
The ICCPR and Additional Protocol I do not apply to these Military Commission proceedings 
for the reasons set forth in the "Prosecution Response to Defense Motion Alleging Improper 
Pretrial Detention Under International Law" (dated 15 Oct 2004) and will not be repeated here. 
The Commission should note, however, that even if these treaties were applicable to this case, 
the Military Commission here is clearly a "tribunal established by law" based upon the 
constitutional and statutory authority thal undergirds the PMO. 

6. Attached Files. None 

7. Oral Armment. If the Defense is granted oral argument, the Prosecution requests the 
opportunity to respond. 

8. Witnesses/Evidence. As the Defense's Motion is purely a legal one, no witnesses or evidence 
are required. 

KURT J. BRUBAKER 
Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 
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UNITED STATES OF AMERICA 

v. 

DAVID M. HICKS 

DEFENSE REPLY TO 
GOVERNMENT RESPONSE TO 

MOTION TO DISMISS: 
PRESIDENT'S MILITARY 
ORDER VIOLATES THE 

EQUAL PROTECTION CLAUSE 
OF THE U.S. CONSTITUTION 

I 
1 - I 26 October 2004 1 L - -  A 

The Defense in the case of the United States v. David M Hicks moves to dismiss the 
charges against Mr. Hicks, and in reply to the government's response to its motion to dismiss for 
lack ofjurisdiction states as follows: 

1. Synopsis: The government arguments fail. First, the recent U.S. Supreme Court case of 
Rasul v. Bush, U.S. __, 124 S.Ct. 2686 (2004), makes it plain that both the w i t  of 
habeas corpus and other Constitutional and statutory claims, such as claims under the Equal 
Protection Clause and 42 U.S.C. $1981, are available to Mr. Hicks even though he is a non- 
citizen being held at Guantanamo Bay. Second, the ICCPR provisions that require our 
government to refrain from discriminating between citizens and non-citizens in criminal 
prosecutions apply because the Law of Armed Conflict (LOAC) does not apply to Mr. Hicks' 
detention. 

2. Facts: The question raised is a question of law. 

3. Discussion: 

In its response, the government argues the defense motion should be denied because 1) 
the U.S. Supreme Court case of Johnson v. Eisentrager, 339 U.S. 763 (1950) denies application 
of the Equal Protection Clause of the Fifth amendment and other statutes protecting individuals 
from discrimination to Mr. Hicks because he is an alien being held outside the United States, and 
2) because the International Covenant on Civil and Political Rights (ICCPR) does not apply. 

Rasul v. Bush extends the protections of the Fifth Amendment to Mr. Hicks 

The government cites Eisentrager for the proposition that "the Fifth Amendment does not 
afford protection to aliens outside the United States." (Government response, p.2). That 
assertion, however, completely ignores the Supreme Court's decision in Rasul v. Bush, in which 
the Court made it plain that the holdin in Eisentrager does not apply to the detainees, including ? Mr. Hicks, being held at Guantanamo. The Court stated: 

Eisentrager itself erects no bar to the exercise of federal court jurisdiction over the petitioners' 
habeas corpus claims. It therefore certainly does not bar the exercise of federal--court jurisdiction 

' Mr. Hicks was a named Plaintiff in Rasul v. Bush Review Exhibit 2PG 
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over claims that merely ~mplicate the "same category of laws listed in the habeas corpus statute." 
But in any event, nothing in Eisentrager or in any of 
our other cases categorically excludes aliens detained in military custody outside the United 
States from the "'privilege of litigation"' in U. S .  courts. 'The courts of the United States havc 
traditionally been open to nonresident aliens. And indced, 28 U S C .  J 1350 explicitly confers the 
privilege of suing for an actionable "tort . . . committed in violation of the law of nations or a 
treaty of the United States" on aliens alone. The fact that petitioners in these cases are being held 
in military custody is immaterial to the question of the District Court's jurisdiction over their non- 
habeas statutory claims2 

This statement by the Supreme Court makes it clear that Mr. Hicks may claim the 
protection of the Equal Protection Clause of the Fifth Amendment, as well as other statutory 
claims such as a claim under the anti-discrimination laws set forth in 42 U.S.C. $1981 despite 
being a non-resident alien held by thc U.S. at Guantanamo Bay. 

In this case. Mr. Hicks' claim is that the President's Military Order unlawfully 
discriminates between similarly situated U.S. citizens and non-citizens in criminal prosecutions 
by providing U.S. citizens with trials in federal court, wherc they enjoy significant procedural 
and substantive protections, while non-citizens are subject to trial before military commissions in 
which thcy are denied many of these protections. 

This type of unlawful discrimination invalidates the President's Military Order 
establishing this commission. Accordingly, the comn~ission is without jurisdiction to try Mr. 
Hicks' case, and the charges should bc dismissed. 

The ICCPR is applicable in this case 

The defense has filed with the commission the Defense Reply to Government Response 
to Motion for Appropriate Relief: Imposition of Improper Pretrial Detention, which sets forth 
why the ICCPR and other customary international law apply in this case. The defense 
respecthlly incorporates by reference that section of that Reply in this Reply. 

Conclusion 

Thc President's Military Order unlawfully discriminates against Mr. Hicks on the basis of 
(his lack of U.S.) citizenship. Such discrimination violates the Equal Protection Clause of the 
Fifth Amendment, other U.S. anti-discrimination statutes, and the anti-discrimination provisions 
of the ICCPR, and customary international law. Accordingly, the President's Military Order 
establishing the commission is invalid. Thus, the commission has no jurisdiction to try Mr. 
Hicks, and should dismiss all charges against him. 

4. Evidence: The testimony of expert witnesses. 

5. Relief Requested: The defense requests that all charges be dismissed. 

Rasul v. Bush, - U.S. at -, 124 S.Ct. at 2698 (citations omitted). Review Exhibit 
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6 .  The defense requests oral argument on this motion. 

-- 
M. D. Mori 
Major, U.S. Marinc Corps 
Detailed Defense Counsel 

Jeffery D. Lippert 
Major, U.S. A m y  
Detailed Defense Counsel 

Joshua Dratel 
Civilian Defense Counsel 
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UNITED STATES OF AMERICA 1 
) DEFENSE MOTION TO 
1 DISMISS - LACK OF 

v. ) JURISDICTION-President's 
) Military Order Establishing the 
.) Commission Violates Equal 

DAVlD M. HICKS ) Protection Clause of the United 
) States' Constitution 

04 October 2004 

The defense in the case of the United States v. Dmid M. Hicks moves for dismissal of all 
charges on the ground that the military commission lacks jurisdiction because its 
distinction between citizens and non-citizens denies Mr. Hicks Equal Protection of the 
laws, and states in support of this motion: 

I .  Synopsls: Under the President's Military Order of 13 November 2001, an Australian 
citizen such as Mr. Hicks is subject to trial before a military commission. In contrast, 
United States citizens are by the terms of the PMO not eligible for trial before the 
military wmmission, and instead must be prosecuted - for the same or similar alleged 
conduct - in the federal courts, in which the government acknowledges they would be 
guaranteed cxtensive judicial and wnstitutional protections.' Further still, citizens of 
other nations, such as Great Britain, Pakistan, Saudi Arabia, and France (among others), 
have been, and continue to be, released and repatriated without trial andlor punishment. 
Such discrimination on the sole basis of citizenship violates the equal protection 
guarantees of the United States Constitution, and the law of war and human rights law 
under which the United States is legally bound. Therefore, the President's Military Order 
of 13 November 2001, establishing this military wrnmission is invalid because it 
expressly discriminates against non-citizens, and between non-citizens of different 
countries. 

2. Facts: United States citizens, such as John Walker Lindh and Yasser Esam Hamdi, 
have been captured in Afghanistan with Taliban troops and charged with joining and 
supporting international terrorist organizations hostile to the United States, and with 
taking up arms against their own country in a conspiracy to kill U.S. nationals and attack 
U.S. interests and property. 

U.S. citizens such as Mr. Lindh have been afforded the full protections of the 
Constitution and the judicial guarantees of a trial in federal court. Mr. Hamdi, solely by 
virtue of his U.S. citizenship, was plucked from Guantanamo Bay and spared trial by this 

' This is not a concession that such protections do not apply to Mr. Hicks in these military commission 
proceedings, or a waiver of his assertion of such rights. Indeed, it is Mr. Hicks's position that such rights 
do apply to these proceedings if the commission is be a valid form of adjudication. See Hamdi v. Rumsfeld, 
- U.S.-, 124 S. Ct. 2633,2650 (2004); Rasulv. Bush,-U.S. -, 124s. Ct. 2686 (2004). 
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military commission system. More recently, after the Supreme Court vindicated Mr. 
Hamdi's right to Due Process, and to counsel, the government has agreed to repatriate 
Mr. Hamdi to Saudi Arabia without seeking any judicial or other finding as to his conduct 
or culpability. 

In addition to unwarranted and unreasoned distinctions between U.S. citizens and 
aliens, the govenunent has discriminated among aliens of different nationalities. For 
example, the United States Government has during the course of the past 30 months 
released and repatriated - without trial, punishment, or any sanction or factual finding - 
many Guantanamo detainees to their own countries, including Great Britain, Pakistan, 
Saudi Arabia, France, Afghanistan, Sweden, and Denmark. 

3. Discussion: 

A: Introduction 

The President's Military Order (the PMO or the Order) of 13 November 2001, 
establishing this military commission is invalid because the Order expressly discriminates 
against non-citizens. Under the Order, a non-citizen such as Mr. Hicks, alleged to be an 
unlawful combatant during the conflict in Afghanistan, is subject to trial before a military 
commission, a tribunal affording him few, if any, of the protections provided by our 
Constitution and civilian or military justice systems, as well as by international law. At 
the same time, U.S. citizens who were allegedly unlawful combatants in Afghanistan are 
capable of prosecution only in a federal court in which they are afforded the full panoply 
of Constitutional protections. 

Such disparate treatment - based exclusively on citizenship - of persons alleged 
to have committed the same misconduct violates the equal protection guarantees of both 
the Fifth Amendment and 42 U.S.C. $1981. In addition, discrimination on the basis of 
citizenship violates articles common to the four 1949 Geneva ~onventions.~ The 
International Committee of the Red Cross Commentary on the Geneva Conventions 
explains that these articles common to the four Geneva Conventions have the effect that 
"court proceedings should be carried out in a uniform manner, whatever the nationality of 
the accused. Nationals, friends, enemies, all should be subject to the same rules of 
procedure and judged by the same courts. There is therefore no question of setting up 

Geneva Convention for the Amelioration of the Condition ofthe Wounded and the Sick in Armed Forces 
in the Field, opened for signature 12 August 1949, 75 UNTS 31 (entered into force 21 October 1950), art 
49; Geneva Convention for the Amelioration of the Condition of Be Wounded, Sick and Shipwrecked in 
Members ofArmed Forces or Sea, opened for signature 12 August 1949. 75 UNTS 85 (entered into force 
21 October 1950), art 50; Geneva Convention Relative lo the Treatment of Prisoners of War, opened for 
signature 12 August 1949,75 UNTS 135 (entered into force 21 October 1950), art 129; Geneva Convention 
Relative to the Protecrion of Civilian Persons in Times of War, opened for signature 12 August 1949, 75 
Uh'TS 287 (entered into force 21 October 1950), art 146. All four conventions were ratified by the United 
States on 2 August 1955. Available at 
< h t t p : / l w . i c r c . o r p M 7 e W E n p i s i t e e n g O . ~ .  The article states "... In all 
clcumstances, the accused persons shall benefit by safeguards of proper trial and defence, which shall not 
be less favourable than those provided by Article 105 and thost: following of the Geneva Convention 
relative to the Treatment of Prisoners of War of I2 August 1949." 
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special tribunals to try war criminals of enemy nati~nalit~,"~ Furthermore, discrimination 
on the basis of citizenship also violates the United States Government's legal obligations 
under international human rights law. The International Covenant on Civil and Political 
Rights (ICCPR sets out in article 14(1) that all persons "shall be equal before the courts 
and tribunals." 1 

Thus, the PMO is unconstitutional and invalid. Accordingly, this military 
commission lacks jurisdiction to try Mr. Hicks on any charge, and the charges against 
Mr. Hicks must be dismissed. 

B. The Order Violates tbe Fifth Amendment's Equal Protection Guarantee 

The PMO applies only to individuals who are not United States citizens? There 
is no precedent for our Government to authorize the trial of non-citizens before a military 
tribunal while expressly exempting U.S. citizens alleged to have committed the very 
same acts. All nor United States' military commissions applied to both citizens and non- 6 cit~zens alike. For example, President Roosevelt's 1942 proclamation establishing the 
jurisdiction of military commissions over seven individuals who entered the United 
States with the intent to commit acts of sabotage had express provisions ensuring that 
United States citizens could be tried by military commission? Such evenhanded 
treatment of all "persons," whether citizens or non-citizens, is required when the 
government seeks to use military commissions to try and punish persons for violations of 
the law of war or other offenses.' 

The PMO violates this precedent by granting the protections of the federal courts 
to United States citizens but denying those protections to non-citizens like Mr. Hicks. 

' See Jean S. Pictet (ed), Commentary - III Geneva Convention Relative to the Treatmen1 of Prisoners of 
War (1960), p. 623. 

' Opened for signature 19 December 1966,999 UNTS 171 (entered into force 23 March 1976), ratified by 
the United States on 8 June 1992. Available at ~http:llwww.unhchr.chmtmllmenu3mla_ccpr~. 

' Section 2(a) of the PMO states [tjhe term "individual subject ta this ordef' shall mean any individual who 
is not a United States citizen . . . ." Section 4.(e) of the PMO states [alny individual subject io the order 
shall, when tricd, be tried by military commission. . . ." 

It is generally agreed that the United States began using military commiwions in 1847 during the 
Mexican-American War. David Glazier, Kangaroo Court or Competent Tribunal? Judging the 21" 
Century Military Commission, 89 Va. L. Rev. 2005, 2027. Unlike the Order in this case, however, the 
Order used in the Mexican-American War subjected bothcitizens and oou-citizens to militnry tribunals. 
See General Orders, No. 287, at 1 9 (Scpt. 17, 1847); Louis Fisher, Congressional Research Service, 
Mililary Tribunals: Historical Panerns and Lessons, 12 (quoting memoir skating that "all offenders, 
Americans and Mexicans, were alike punished" under Order); see also Glazier. 89 Va. L. Rev. at 2030. The 
application of military commission jurisdiction to citizens and non-citizens alike continued through World 
War 11, the lsst time our government tried individuals before milimy commissions. See Ex Parre Quirin, 
317 U.S. 1 (1942). 

' Id. at 22 

'See id. at 37. 
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Thus, the PMO departs from constitutional and international dictates, as well the 
fundamental traditions of fairness, that underlie and enforce the guarantee of equal 
protection. 

C. Government May Not Discriminate Against Non-citizens in Criminal 
Prosecutions 

The federal govemment has clear authority to differentiate between citizens and 
non-citizens in the areas of foreign affairs and immigration. Non-citizens may be 
deported or even detained for extended periods of time for reasons associated with their 
immigration status. However, this authority to differentlate between citizens and non- 
citizens does not extend to situations in which the govemment seeks to punish non- 
citizens. 9 

As far back as 1896, the Supreme Court held that the government must use the 
same processes for non-citizens as it does for citizens when trying non-citizens for 
criminal misconduct. In Wong Wing v. United ~tates," the Supreme Court declared that 
if the government "sees tit to . . . subjectn the persons of such alienage to infamous 
punishment," discrimination is constitutionally intolerable: "even aliens shallnot be held 
to answer for a capital or other infamous crime" without affording them the same 
protections with which the Fifth Amendment cloaks citizens." 

Since Wong Wing, the Supreme Court has repeatedly reaffirmed the principle that 
while the federal government may discriminate against non-citizens with respect to 
immigration and foreign affairs, it may not use different procedures and processes to try 
andlor punish non-citizens.'* The Court's declaration that it will not '%bolt the dwr to 

See e.g. Mathews v. Dim, 426 U.S. 67, 77 (1976) (holding that "[tlhere are literally millions of aliens 
within the jurisdiction of the United States. The Fifth Amendment, as well as the Fourteenth Amendmen\ 
protects every one of these persons from deprivation of life, libaty, or property without due process of 
law. Even one whose presence in this countly is unlawful, involuntary, or transitory is entitled to that 
constitutianal protection"). 

' O  163 U.S. 228,237(1896). 

I ,  Id. at 237-38. 

I Z  See, e.g., Zodvydas v. Uovis, 533 U.S. 678,694 (2001) (citing Wong Wing for the rule that, in the context 
of "punitive measures . . . aU persons within the territory of the United States are entitled to the protection 
of the Constitution") (internal quotation and citation omitted). See also Chw Gun v. Unired Stares, 9 App. 
D.C. 290, 298 (D.C. Cir. 1896) (citing Wong for the proposition that "[wlhen . . . the enactment goes 
beyond arrest and necessary detention for the purpose of deportation and undertakes also to punish the alien 
for his violation of the law, the judicial power will intervene and see that due provision w l  have been 
made, to that extent, for a regular judicial trial as in all cases of crime"); Rodriguez-Silva v. INS, 242 F.3d 
243 (5th Cir. 2001) (noting that although the federal government has wide latitude to set "criteria for Ule 
natursli7ation of aliens or for their admission to or exclusion or removal from the United States," it is 
settled that "an alien may not be punished criminally without the same process of law that would be due a 
citizen of the United States.") (citing Wong). 
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equal justice," applies with equal force here to Mr. Hicks since the most fundamental 
right of all - the essential right of liberty from confinement - is at stake.'' 

Since the Equal Protection clause requires that distinctions be rational, the Court 
has condemned systems in which unreasoned distinctions, such as citizen versus non- 
citizen, are used to impede open and equal access to the courts.I4 While the government 
may impose special burdens upon defined classes in order to achieve permissible ends, 
the Equal Protection Clause requires that the distinctions that are drawn have "some 
relevance to the purpose for which the classification is made."" Here, in contrast, there 
is no legitimate reason for subjecting Mr. Hicks to trial before a military commission 
while making a similarly situated U.S. citizen ineligible therefore. 

A comparison of Mr. Lindh's situation and circumstances with those of Mr. Hicks 
vividly illustrates the point. Just like Mr. Hicks, Mr. Lindh was seized in Afghanistan, 
allegedly in the course armed conflict on the side of the ~a1iban.l~ Yet unlike Mr. Hicks, 
Mr. Lindh, solely because ofhis U.S. citizenship, was not transferred to Guantanamo Bay 
to await trial by military commission, but was instead charged in federal court with 
conduct mirroring that alleged against Mr. Hicks: someone who joined a conspiracy to 
undertake violent acts against U.S. citizens, property, and interest, and who pursued those 
objectives by engaging U.S. forces in armed hostilities in ~fghanistan." 

Indeed, Mr. Hicks' charge sheet specifically alleges that he traveled to Konduz, 
Afghanistan in November 2001, where "he joined others, including John Walker Lindh, 
who were engaged in combat against Coalition  force^."'^ 

Thus, there is no substantive distinction between the conduct alleged against Mr. 
Hicks and that allcged against Mr. Lindh. Yet they have received vastly different 
treatment, both in t m s  of their detention, as well as in the systems in which the 
government seeks to adjudicate their cases, based on a wholly invalid criterion: Mr. 
Lindh's U.S. citizenship, and Mr. Hicks's lack thereof. 

That distinction is based exclusively on the PMO. Thus, the PMO violates the 
Equal Protection Clause of the U.S. Constitution, as well as the provisions of 42 U.S.C. 
81981, and is invalid. Accordingly, this commission is without jurisdiction to try Mr. 
Hicks, and all charges against him should be dismissed. 

D. The Government Has Discriminated Among Citizens of Different Foreign 
Countries 

The Govenunent has also violated the Equal Protection Clause by treating 
similarly situated non-citizens held at Guantanamo Bay Naval Base differently. 

l 3  See Grljfin v. Illinois, 351 U.S. 12 at 24 (1956). 

I4 See e.g. Rinaldi v. Yeager, 384 U.S. 305 at 310 (1966) 

" See id, at 308 

"See United States v. Lindh, 212 F .  Supp. 26 541,568 (E.D. Va 2002) 

I' Id. 
IS id. 
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Specifically, the Government has released hundreds of detainees to their home countries 
without subjecting them to any process or tribunal, while it has charged Mr. Hicks and 
designated him for prosecution. 

Mr. Hicks is being held at Guantanamo Bay Naval Base pursuant to an Executive 
(i.e., Department of Defense) finding that there was "no doubt" that he and the other 
Guantanamo detainees were "enemy combatants" and thus did not merit any process to 
determine their status. Notwithstanding that conclusory finding, Mr. Hicks has never 
been granted any process that would put the govemment's assertion to the test, or provide 
him any opportunity to contest it. Indeed, the Government has detained more than 600 
persons at Guantanamo Ba Naval Base for more than two years without affording the 
detainees any such process. -6 

In addition, the Government has released and repatriated many detainees to their 
own countries (as listed ante).20 Those detainees who have been released were detained 
for the same or substantially similar reasons as Mr. Hicks (and for roughly the same 
period of time). Yet Mr. Hicks has been, in effect, singled out for continued detention, 
prosecution, and, ultimately, potential punishment. The Government has not and will not 
d~sclose its reasons for releasing certain detainees, but for many the only apparent reason 
is their citizenship - i.e., British citizens who were detained were not subjected to 
military commissions and were instead released solely because of the intercession of their 
government (and the same is almost certainly t ~ e  with respect to the other persons 
released).. 

For the reasons stated above, the Government, when it seeks to impose 
punishment, may not discriminate between individuals based on citizenship. Here the 
government is doing just that. Since the government here, in its prosecution of Mr. 
Hicks, has violated the Equal Protection Clause of the Constitution, the terms of 42 
U.S.C. $1981, and the international standards and principles requiring equal protection, 
the charges against him must be dismissed in their entirety. 

E. The Equal Protection Clause Applies in this Case 

Certainly, Equal Protection, in all its forms, and from all of its sources, applies to 
Mr. Hicks in this case. Recently, in Rasul v. B W ~ ? '  a case in which Mr. Hicks has been 
a named plaintiff since its inception, the Supreme Court held that 28 U.S.C. $2241, which 

'' In response to recent Supreme Court rulings, the government has fashioned the Combatant Status Review 
Tribunal (hereinafter "CSRT"). which is designed to determine whether Guantanamo detainees are "enemv 
combatank." While the CSRT framework i l l s  well short of affording due process, andlor satisfying ih;: 
standards of the Geneva Convention andlor the U.S. military regulations implementing the Convention, at 
least one of the detainees was found by the CSRT not to be an enemy comha(an5 despite the government's 
finding almost three yeam ago that there was "no doubt" as to the detainees all being "enemy combatants." 

" A Depaarnent of Defense news release dated 18 September 2004 disclosed that as of that date 191 
detainees had been released from Guantanamo including, at least 34 Pakistanis, 5 Moroccans, 4 French, 7 
Russians, 4 Saudis, 1 Spanish, 1 Swcdc, 5 Britons, and numerous citizen3 ofother nations. 

2' U . S . ,  (2004) - 
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authorizes U.S. District Courts to hear habeus corpus petitions, was available to Mr. 
Hicks and the other Guantanamo detainees, despite their never having been phsycially 
within the territory of the United states?' in so ruling, the Supreme Court rejected the 
Government's argument that statute was inapplicable outside the territorial jurisdiction of 
the United States. 

The Court reasoned that because the detainees, including Mr. Hicks, were held in 
United States's custody at Guantanamo Bay Naval Base, an area over which the United 
States exercises "complete jurisdiction and control," hey could invoke the federal courts' 
authority under $2241.~' Further, the Court opined that the detainees could bring other 
non-habeas claims in federal court despite their military detention outside United States 
t e n i t ~ r ~ . ' ~  Moreover, the Court affirmed the detainees' physical confinement at 
Guantanamo Bay Naval Base did not affect their ability to pursue in the federal courts 
their claims that implicate the "same category of laws listed in the habeas corpus 
~tatute."~' 

As the Court pointed out in Rasul, $2241 extends the writ to prisoners held in 
''violation of the Constitution, or laws or treaties of the United ~tates.'"~ The Equal 
protection Clause is a part of the Constitution of the United States. The ICCPR is a treaty 
of the United States. 

In addition, even if the commission were to find that the Equal Protection Clause 
did not apply to detainees held at Guantanamo Bay Naval Base, the similar provision of 
the lCCPR which requires that persons be treated equally before the courts and tribunals 
would apply there, as the lCCPR applies to all individuals subject to a State Party's 
j~risdiction.~' This includes Guantanamo Bay Naval Base. Thus, the applicability of 
Equal Protection to Mr. Hicks - under any of these alternative bases - cannot be 
disputed. 

F: Conclusion 

The PMO and subsequent Executive action (the release of other non-citizens from 
detention at Guantanamo) has discriminated against Mr. Hicks on the basis of his 
citizenship. Thus, the PMO establishing military commissions violates the Equal 
Protection Clause of the United States' Constitution and the United States' legal 
obligations under the law of war and human rights law, and is invalid. 

" Id. 

Id. 

x5 Id, 

=28  U.S.C. $2241 

17 ICCPR, art 2. See also the lntcmational Criminal Court's Advisory Opinion: Legal Consequences of the 
Consrruction of a Wall in [he Occupied Palestinian Territory (Advisory Opinlon) [2004] ICJ Rcp. 
Available at ~http:llwww.icj-cij.orgiicjwwwlidocket~imwplimwpframe.hun>. 
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4. In making this motion, or any other motion, Mr. Hicks does not waive any of his 
objections to the jurisdiction, legitimacy, and/or authority of this military commission to 
charge, try him, and/or adjudicate any aspect of his conduct or detention. Nor does he 
waive his rights to pursue any and all of his rights and remedies in any and all appropriate 
forums. 

5. Evidence: 
A: The defense reserves the right to call witnesses after reviewing the 

Government response to this motion. 
B: Attachments 

1 .  Geneva Convention for the Amelioration of the Condition of the Wounded 
and the Sick in Armed Forces in the Field, art 49. 

2. Jean S. Pictet (ed), Commentary - III Geneva Convention Relative to the 
Treatment ofPrisoners of War (1960), p. 623. 

3. International Covenant on Civil and Political Rights, Articles 2 and 14(1). 
4. David Glazier, Kangaroo Court or Competent Tribunal? Judging the 21" 

Century Military Commission, pages 2027 and 2030. 
5. Legal Consequences of the Construction of a Wall in the Occtpied 

Palestinian Territory (Advisory Opinion) [2004] ICJ. 

6. Relief Requested: The Defense requests that all charges be dismissed. 

7. The defense requests oral argumynt on this motion. 

By: 
n 

Major, U.S. Marine Corps & Detailed Defense Counsel 

JEFFERY D. LIPPERT 
Major, U.S. Army 
Detailed Defense Counsel 

JOSHUA L. DRATEL 
Joshua L. Dratel, P.C. 
14 Wall Street 
28" Floor 
New York, New York 10005 
(21 2) 732-0707 
Civilian Defense Counsel for David M. Hicks 
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Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed ... Page 1 of 1 

Convention (I) for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field. Geneva, 12 August 1949. 
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Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed ... Page 1 of 1 

Art. 49. The High Contracting Parties undertake to enact any legislation necessary to 
provide effective penal sanctions for persons committing, or ordering to be committed. 
any of the grave breaches of the present Convention defined in the following Article. 

Each High Contracting Party shall be under the obligation to search for persons alleged 
to have committed, or to have ordered to be committed, such grave breaches, and shall 
bring such persons, regardless of their nationality, before its own courts. It may also, if it 
prefers, and in accordance with the provisions of its own legislation, hand such persons 
over for trial to another High Contracting Party concerned, provided such High 
Contracting Party has made out a prima facie case. 

Each High Contracting Party shall take measures necessary for the suppression of all 
acts contrary to the provisions of the present Convention other than the grave breaches 
defined in the following Article. 

In all circumstances, the accused persons shall benefit by safeguards of proper trial and 
defence, which shall not be less favourable than those provided by Article 105 and those 
following, of the Geneva Convention relative to the Treatment of Prisoners of War of 12 
August 1949. 
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ART~CLE 129 

in fact possible to him " (Report of the International Law Commission 
covering its Third Session). Later. on the basis of wmments by 
Governments, the Commission changed this wording to provide that 
the accused would be responsible under international law only if, 
in the circumstances. it was possible for him to act contrary to superior 

PARAGRAPH 2. - SEARCH FOR AND PROSECUTION OF PERSONS 
WHO H A W  COMMITTED CRAVE BREACHES 

The ohligation on each State to enact the legislation necessary 
implies that such legislation should extend to any person who has 
committed a grave breach, whether a national of that State or an 

on its territory a person who has committed such a breach, its duty 

ierence on is to ensure that the person concerned is arrested and prosecuted with 
all despatch. The necessary police action should be taken spontane- 
ously, therefore, and not merely in pursuance of a request from another 
State. The court proceedings should be carried out in a uniform 
manner. whatever the nationality of the accused. Nationals, friends. 
enemies, all should be subject to the same rules of procedure and 
judged by the same courts. There is therefore no question of setting 
up special tribunals to try war criminals of enemy nationality. 

Extradition is restricted by the domestic law of the country which 
detains the accused person. Indeed, a rider is deliberately added : 
" in accordance with the provisions of its own legislation ". Moreover. 
a special condition is attached to extradition : the Contracting Party 
which requests the handing over of an accused person must make out 
a prim facie case against him,. There is a similar clause in moat of 
the national laws and international treaties concerning extradition. 
The exact interpretation of " prima Iacic case " will in general depend 
on national law but it may be stated as a general principle that 
it implies a case which in the country requested to extradite would 
involve prosecution before the courts. 

Most national laws and international treaties on the subject 
preclude the extradition of accused who are nationals of the State 
detaining them. In such cases, Article 129 quite clearly implies that 
the State detaining the mused  person must bring him before its 
own courts. 
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International Covenant on Civil and Political Rights 

Adopted and opened for signature, ratification and accession by 
General Assembly resolution ZZOOA (XXI) of 16 December 1966 

entry info force 23 March 1976, in accordance with Article 49 
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Article 2 b b p  

1. Each State Party to  the present Covenant undertakes to respect and to ensure to 
all individuals within its territory and subject to its jurisdiction the rights recognized 
in the present Covenant, without distinction of any kind, such as race, colour, sex, 
language, religion, political or other opinion, national or social origin, property, birth 
or other status. 

2. Where not already provlded for by existing legislative or other measures, each 
State Party to the present Covenant undertakes to take the necessary steps, In 
accordance with its constitutional processes and with the provisions of the present 
Covenant, to adopt such laws or other measures as may be necessary to give effect 
to the rights recognized in the present Covenant. 

3. Each State Party to the present Covenant undertakes: 

(a) To ensure that any person whose rights or freedoms as herein 
recognized are violated shall have an effective remedy, notwithstanding 
that the violation has been committed by persons acting in  an offlclal 
capacity; 

(b) To ensure that any person claiming such a remedy shall have his 
right thereto determined by competent judicial, administrative or 
legislative authorities, or by any other competent authority provided for 
by the legal system of the State, and to develop the possibilltles of 
judicial remedy; 

(c) To ensure that the competent authorities shall enforce such remedies 
when granted. 
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Article 14 )&~enera l  comment on its im~lementation 

1. All persons shall be equal before the courts and tribunals. I n  the determination of 
any crlminal charge against him, or of his rights and obligations in a suit at  law, 
everyone shall be entitled to a fair and publlc hearing by a competent, independent 
and impartial tribunal established by law. The press and the public may be excluded 
from ail or part of a trial for reasons of morals, public order (ordre public) or national 
security in  a democratic society, or when the interest of the private lives of the 
parties so requires, or to the extent strictly necessary in the opinion of the court in 
special circumstances where publicity would prejudice the interests of justlce; but 
any judgement rendered in a criminal case or in a suit at law shall be made public 
except where the interest of juvenile persons otherwise requires or the proceedlngs 
concern matrimonial disputes or the guardianshlp of children. 
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Search - 3 Results - Kangaroo Court Page 1 of 1 

A. The Mexican War: Origln of the Military Commission 

Many commentators contend that the United States first used military tribunals to try spies 
during the Revolution. A key difference between those trials and later use of military 
commissions, however, was a specific statutory grant of court-martial jurisdiction over spies 
enacted by Congress in 1776. 81 The early spy trials thus do not share the "common law" 
basis of later tribunals that were used to extend jurisdiction to persons not otherwise subject 
to American military justice. The conclusion that military jurisdiction was strlctly limited to 
persons subjected to rnilitary authority by Congress was specifically endorsed by the early 
commentators on American military justice. Major Alexander Macomb, who published the first 
U.S. military justice treatise in 1809, wrote that military jurisdiction extended only over those 
persons Congress specifically included in the Articles of War. The same conclusion was 
reached in a more comprehensive treatise published by Captain William C. De Hart in  1846. 
Captain De Hart noted that in the United States, only Congress by ""positive provision to that 
effect"' can make an individual subject to miiitary jurisdiction. 

It is generally agreed that the real origin of the military commission dates from the Mexican 
War of 1846-1848. 84 Modern scholars, however, virtually all overlook one very important 
fact: These trials were first established to permit prosecution of American soldiers, not 
Mexicans. This distinction is significant because it strongly suggests there was good reason 
for the military commission to provide the same standards of due process as the court- 
martial did right from its beginnings. 

The Articles of War that were in effect in that era included no authority to punish 
sewicemembers for offenses against civilians. When a U.S. soldier murdered a Mexican early 
in the conflict, the [*2028] Secretary of War concluded that the only available remedy was 
to discharge the killer and send him home. fi Discontented with that result, General Winfield 
Scott, the U.S. Army commander, resolved to correct this Injustice by imposing martial law in 
Mexico and convening "military commissions" (a term he coined) to try U.S. soldiers for civil 
offenses not covered by the Articles of War, such as murder, rape, and robbery. t& He 
implemented this policy through general orders that were promulgated in captured Mexican 
territory. These orders set forth the shortcomings in existing U.S. law, enumerated the 
offenses to be punished, and defined the commissions to be used, speclficaliy stating that 
they were to be based on the court-martial procedures of the Articles of War. I n  his 
memoirs, General Scott colorfully described the reception his martial law plan received from 
his civilian superiors prior to his departure for Mexico: 
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Given General Scott's purpose, it should come as no surprise that his military commission 
followed the pattern of the court- [*2030] martial In procedure, rights granted the 
accused, rules of evidence, and post-trial review. s?t First, of course, the rules of court-martial 
practice were the ones familiar to the American officers who composed these courts. But 
even more importantly, as the analysis that follows will show, a majority of the persons tried 
by the military commissions in Mexico were Amerlcan citizens. For an American-trained 
lawyer like General Scott, due process consideratlons would have demanded no less. 

This correlation between the court-martial and the military commission is borne out by 
analysis of general orders issued by Army commanders in Mexico during the war. Both 
courts-martial and military commissions were convened by essentially identical general 
orders that specified the time and place of convening, the composition of the trial panel, and 
the prosecuting judge advocate. 95 I n  this era, the Articles of War permitted a general court- 
martial to  consist of between five and thirteen officers, but required the full thirteen when 
"that number [could] be convened without manifest injury to the service." %5 I n  Mexico, this 
seems to rarely have been practicable without inflicting such injury upon the Army, and most 
court-martial convening orders reviewed by the author show smaller numbers, =The orders 
stressed that the court-martial could continue to  meet only if the membership remained "not 
less than the minimum [five] prescribed by law." S T h i s  same practice was observed for 
military commissions, including the phraseology about the "minimum prescribed by law," 'B 
even though at  [*2031] this point In history the military commission had not been 
accorded any formal legal recognition. 
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MTERNATIONAL COURT OF JUSTICE Page 1 of 2 

108. The scope of application of the International Covenant on Civil and Political Rights is defined by 
Article 2, paragraph 1, thereof, which provides: 

"Each State Party to the present Covenant undertakes to respect and to ensure to all 
individuals within its territory and subject to its jurisdiction the rights recognized in the 
present Covenant, without distinction of any kind, such as race, colour, sex, language, 
religion, political or other opinion, national or social origin, property, birth or other 
status." 

This provision can be interpreted as covering only individuals who are both present withii a 
State's territory and subject to that State's jurisdiction. It can also be construed as covering both 
individuals present within a State's territory and those outside that territory but subject to that State's 
jurisdiction. The Court will thus seek to determine the meaning to be given to this text. 

109. The Court would observe that, while the jurisdiction of States is primarily territorial, it 
may sometimes be exercised outside the national territory. Considering the object and purpose of the 
International Covenant on Civil and Political Rights, it would seem natural that, even when such is the 
case, States parties to the Covenant should be bound to comply with its provisions. 

The constant practice of the Human Rights Committee is consistent with this. Thus, the 
Committee has found the Covenant applicable where the State exercises its jurisdiction on foreign 
temtory. It has ruled on the legality of acts by Uruguay in cases of arrests carried out by Uruguayan 
agents in Brazil or Argentina (case No. 52/79, Ldpez Burgos v. Uruguay; case No. 56/79, Lilian 
Celiberti de Casariego v. Uruguay). It decided to the same effect in the case of the confiscation of a 
passport by a Uruguayan consulate in Germany (case No. 106181, Moniero v. Uruguay). 

The travaux pripararoires of the Covenant confirm the Committee's interpretation of Article 2 
of that instrument. These show that, in adopting the wording chosen, the drafiers of the Covenant did 
not intend to allow States to escape from their obligations when they exercise jurisdiction outside their 
national territory. They only intended to prevent persons residing abroad from asserting, vis-a-vis 
their State of origin, rights that do not fall withii the competence of that State, but of that of the State 
of residence (see the discussion of the preliminary draft in the Commission on Human Rights, 
UCN.4lSR.194, para. 46; and United Nations, Oficial Records of the General 
Session. Annexes, A12929, Part 11, Chap. V, para. 4 (1955)). Attaclunent 
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INTERNATIONAL COURT OF JUSTICE Page 2 of 2 

110. The Court takes note in this connection of the position taken by Israel, in relation to the 
applicability of the Covenant, in its communications to the Human Rights Committee, and of the 
view of the Committee. 

In 1998, Israel stated that, when preparing its report to the Committee, it had had to face the 
question "whether individuals resident in the occupied territories were indeed subject to Israel's 
jurisdiction" for purposes of the application of the Covenant (CCPRlClSR.1675, para. 21). Israel 
took the position that "the Covenant and similar instruments did not apply directly to the current 
situation in the occupied territories" (ibid., para. 27). 

The Committee, in its concluding observations after examination of the report, expressed 
concern at Israel's attitude and pointed 'Yo the long-standing presence of Israel in [the occupied] 
territories, Israel's ambiguous attitude towards their future status, as well as the exercise of effective 
jurisdiction by Israeli security forces therein" (CCPR/C/79/Add.93, para. 10). In 2003 in face of 
Israel's consistent position, to the effect that "the Covenant does not apply beyond its own territory, 
notably in the West Bank and Gaza . . .", the Committee reached the following conclusion: 

"in the current circumstances, the provisions of the Covenant apply to the benefit of the 
population of the Occupied Territories, for all conduct by the State party's authorities or 
agents in those territories that affect the enjoyment of rights enshrined in the Covenant 
and fall within the ambit of State responsibility of Israel under the principles of public 
international law" (CCPRICOI78ASR, para. 11). 

11 1. In conclusion, the Court considers that the International Covenant on Civil and Political 
Rights is applicable in respect of acts done by a State in the exercise of its jurisdiction outside its own 
territory. 
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) 
) PROSECUTION RESPONSE TO 
) DEFENSE MOTION TO 

UNITED STATES OF AMERICA ) DISMISS FOR LACK OF 
) JURISDICTION - Challenging 

v. ) the President's Military Order on 
) the grounds that it violates the 

DAVID M. HICKS ) U. S. Constitution's Equal 
1 Protection Clause 
) 
) 18 OCTOBER 2004 

1. Timeliness. This response is being filed within the timeline established by the 
Presiding Officer. 

2. Position on Motion. The Defense  notion should be denied. 

3. Facts Agreed uvon bv the Prosecution: The Prosecution disagrees with the Defense's 
characterization of the facts. 

a. The Accused is not a citizen of the United States. He is an Australian citizen. 

b. On July 3,2003, the President determined that the Accused is subject to the 
President's Military Order of 13 November 2001, concerning the Detention, Treatment 
and Trial of Certain Non-Citizens in the War Against Terrorism. 

c. On June 9,2004, the following charges were approved and referred to this 
military commission: Chargc 1: Conspiracy to attack civilians; to attack civilian objects; 
to commit murder by an unprivileged belligerent; to commit the offense of destruction of 
property by an unprivileged belligerent; and to commit the offense of terrorism; Charge 2: 
Attempted Murder; and Charge 3: Aiding the Enemy. 

5. Legal Authoritv Cited: 

a. The President's Military Order ofNovember 13,2001 : Detention, Trcatmcnt, 
and Trial of Certain Non-Citizens in the War Against Terrorism 

b. San Antonio IndependentMool Dist. v. Rodriguez, 41 1 U.S. 1. (1973) 

c. U.S. v. Verdugo-Urquidez, 494 U.S. 259 (1990) 

d. Hamdi v. Rumsfeld, 3 16 F.3d 450, (4'h cir. 2003) 

e. Al Odeh v. United States, 321 F.3d 1134 (D.C. Cir. 2003) 
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f. Rasul v. Bush, 124 S.Ct. 2686 (2004) 

g. Tel-Oren v. Libvan Arab Republic, 726 F.2d 774 (D.C. Cir. 1984) 

h. Handel v. Artukovic, 601 F.Supp. 1421 (C.D. Cal. 1985) 

i. War Crimes Act of 1996, 18 U.S.C. § 2441 

j. The Geneva Convention on Prisoners of War 

k. International Covenant on Civil and Political Rights 

1. 138 Cong. Rec. S 4781 (April 2,1992) 

m. Humanitarian Law and the Protection of War Victims (1975) 

n. Sosa v. Alvarcz-Machain, 124 S. Ct. 2739, 2767 (2004) 

o. w o n  v.  Warden, 305 F.3d 343, 348 (5' Cir. 2002) 

p. Johnson v. Eisentrager, 339 U.S. 763 (1950) 

6. Discussion. 

The Defense asserts that the Accused's case should be dismissed because the 
President's Military Order violates equal protection under the Fifth Amendment of the 
United States Constitution as the commissions are available to try only non-citizens. 
Alternatively, they suggest that the President's Military Order is also invalid under the 
International Covenant on Civil and Political Rights (ICCPR) and The Geneva 
Conventions. The Defense assertions arc without merit. Non-resident aliens have no 
recourse to the United States Constitution, so the Accused's constitutional claim must 
fail. Additionally, thc ICCPR and the Geneva Conventions have no application in this 
context. 

a. Non-resident aliens are not entitled to Constitutional Protections. 

The Supreme Court determined in Johnson v. Eisentrager, 339 U.S. 763 (1950), 
that the Fifth Amendment does not afford protection to aliens outside the United States. 
In that case, the United States captured German citizens who were engaged in unlawful 
combat in China. a. at 766. After a military commission convicted them of war crimes, 
the United States transported them to Germany for imprisonment. Id. While in 
Germany, they filed habeas corpus petitions challenging their detention on grounds that it 
violated the Fifth Amendment. Id. Although the Supreme Court ultin~ately concluded 
that it lacked jurisdiction to entertain their habeas petitions, id. at 777-778, the Court 
asserted that the Fifth Amendment does not apply to non-resident aliens. The Court said: 
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Such extraterritorial application of organic law would have been so 
significant an innovation in the practice of governments that, if intended 
or apprehended, it could scarcely have failed to excite contemporary 
comment. Not one word can be cited. No decision of this Court supports 
such a view. Cf. Downes v. Bidwell, 182 U.S. 244 121 S.Ct. 770, 45 
L.Ed. 1088 (1901) 1. None of the learned commentators on our 
Constitution has even hinted at it. The practice of every modem 
government is opposed to it. 

Id. at 784. - 

The Supreme Court has, however, also held that aliens are entitled to some 
constitutional rights. See United States v. Verdupo-Urquidez, 494 U.S. 259,270-271 
(1990) (Citing Plver v. Doe, 457 U.S. 202,211-212 (1982)(illegal aliens protected by 
Equal Protection Clause); Kwona Hai Chew v. Colding, 344 U.S. 590-596 (1953) 
(resident alien is a "person" within the meaning of the Fifth Amendment); Bridges v. 
m, 326 U.S. 135, 148 (1945)(resident aliens have First Amendment Rights); 
Russian V o l u n t e e r t  v. United States, 282 U.S. 481 (193 I)(Just Compensation Clause 
of Fifth Amendment); Wone Wing v. United States, 163 U.S. 228,238 (1896)(resident 
aliens entitled to Fifth and Sixth Amendment rights); Yick Wo v. Houkins, 118 U.S. 356, 
369 (1886)(Fourteenth Amendment protects resident aliens). Each of the cases cited by 
the Verdupo-Urquidez court, though, stand only for the proposition that aliens may gain 
limited constitutional rights after coming within the territory of the United States and 
developing substantial connections with this country. Id. 

The Bill of Rights is a futile authority for the alien seeking 
admission for the first time to these shores. But once an alien 
lawfully enters and resides in this country he becomes invested 
with the rights guaranteed by the Constitution to all people within 
our borders. 

Id. - 

In Verdupo-Urquidez, United States and Mexican Officials arrested Kene Martin 
Verdugo-Urquidez in Mexico and brought him to the United States for trial. At the time, 
Verdugo-Urquidez was a both a citizen and resident of Mexico. Id. at 262. At his trial, 
Verdugo-Urquidez sought to exclude evidence obtained by searching his residences in 
Mexico on grounds that the searches violated the Fourth Amendment. Id. The Supreme 
Court rejected this argument, concluding that the Fourth Amendment does not apply to 
the search and seizure by United States agents of property owned by a non-resident alien 
and located in a foreign country. Id. at 274-275. Citing Eisentrager to support this 
proposition, the Court said that "we have rejected the claim that aliens are entitled to 
Fifth Amendment rights outside the sovereign territory of the United States." Id. at 269. 

In Verdugo-Urquidez, the respondent - like the Accused in the present case - 
argued that treating him differently from United States citizens and residents would 
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violate equal protection. The Court emphatically dismissed this contention. The Court 
said: 

Respondent also contends that to treat aliens differently from 
citizens with respect to the Fourth Amendment somehow violates 
the equal protection component of the Fifth Amendment to the 
United States Constitution. . . . But the very cases previously cited 
with respect to the protection extended by the Constitution to 
aliens undermine this claim. They are constitutional decisions of 
this Court expressly according differing protection to aliens than to 
citizens, based on our conclusion that the particular provisions in 
question were not intended to extend to aliens in the same degree 
as to citizens. Cf: Mathews v. Diaz, 426 U.S. 67, 79-80, 96 S.Ct. 
1883, 1891,48 L.Ed.2d 478 (1976) ("In the exercise of its broad 
power over naturalization and immigration, Congress regularly 
makes rules that would be unacceptable if applied to citizens."). 

Id. at 273. - 

Finally, in Verdueo-Urquidez, the Court emphasized that applying the 
Constitution to aliens living abroad would have "significant and deleterious consequences 
for the United States in conducting activities beyond its boundaries." Id. The court 
explained that the United States regularly employs Armed Forces outside this country, 
and that Armed Forces engage in many activities that might constitute searches and 
seizures. Id. at 273-274. The same reasoning applies to the Fifth Amendment. The 
United States unavoidably treats U.S. citizens differently from foreign citizens when it 
uses its military power abroad. 

Saying that the Constitution does not afford rights to non-resident aliens does not 
mean that the United States can act unrestrained by any law. The United States must 
abide by the law of war. The law of war requires that the Accused receive a full and fair 
trial by military commission. But it does not require the United States to treat him 
exactly as it would treat a U.S. citizen. 

The Accused in this case is not a resident of the United States, nor has he ever 
been, either legally or otherwise. He has no contacts whatsoever with the United States 
other than engaging in conspiracies to attack it and being detained at the U.S. Naval 
Station at Guantanamo Bay, Cuba. The fact that he is detained in Guantanamo does not 
help him because, "this sort of presence - lawful but involuntary - is not the sort to 
indicate any substantial connection with our country." Id. at 271. Therefore the Accused 
has no recourse at all to the Fifth or Fourteenth Amendments and his motion must, 
therefore, fail at its inception.' 

' The Supreme Court's recent decision in U u l  v. Bush, 124 S.CT. 2686 (2004). in no way affects the 
validity of the Eisentrager and Verdueo-Urauidez holdings denying constitutional protections to non- 
resident aliens. Rasul merely interpreted 28 U.S.C. 9 2241 to provide a vehicle for persons detained by the 
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b. The President's Military Order doesn't denv an Accused a fundamental right 

The conduct of Military Commissions pursuant to the President's Military Order 
does not discriminate in the allocation of fundamental rights. The Defense claims that 
Military Commissions discriminate in the allocation of fundamental rights. However, 
heightened scrutiny applies only to the differential allocation of constitutionalfy 
guaranteed rights. See San Antonio Independent School Dist. v. Rodriguez, 41 1 U.S. I, 
32-33 (1973). Because it has already been established by the Supreme Court that the 
Accused has no right to equal protection under the Fifth Amendment, indeed he has no 
constitutionally guaranteed rights, so there is no deprivation upon which heightened 
scrutiny may be applied. Thus, the Accused's claim must also fail in this regard. 

c. The ICCPR is inapolicable to the Accused's case. 

(1) Defense relies on the ICCPR to allege violations of Articles 2 and 
14(1) of the treaty. However, such reliance is misplaced; the ICCPR does not apply to 
prosecutions for violations of law of war offenses and is, therefore, not relevant to 
Military Commission proceedings. By requesting relief under the ICCPR, the Accused is 
requesting that the Military Commission disregard United States law and decisions 
delivered since U.S. ratification of the ICCPR in 1992. 

(2) The Coalition, including the United States, is engaged in an armed 
conflict with al Qaida and the Taliban. The Law of Armed Conflict applies to this war, 
not the ICCPR. The Laws of Armed Conflict regulate the interactions between 
belligerent states and the interactions between a state and individual members of enemy 
forces. The Law of Armed Conflict includes such treaties as the Hague and Geneva 
Conventions and was negotiated with the exigencies of war in mind. In contrast, the 
ICCPR is part of a body of law known as Human Rights Law, a distinctly separate body 
of law. Treaties under Human Rights Law were not negotiated with the requirements of 
wartime in mind and therefore cannot apply to the ongoing armed conflict. By placing 
such emphasis on the ICCPR for relief, Defense is sidestepping the applicable body of 
law, the Law of Armed Conflict. 

(3) The President and the United States Senate at the time of ratification 
made clear that the ICCPR did not expand protections beyond those already provided 

United States to challenge the circumstances of their detentions. The Court's holding was based on 
statutory construction and did not rely on the existence of any constitutional right. 
The fact is the United States has always given its citizens more rights than non-citizens when it comes to 
constitutional rights. The Constitution is the social compact between the United States and its citizenry. 
To hold that it has unfettered and equal application to all persons, wherever situated and regardless of 
alienage, would provide the full penumbra of procedural and substantive protections guaranteed to citizens 
via the Constitution to all people of the world. 

See Jean Pictet, Humanitarian Law and the Protection o f w a r  Victims, 15 (1975) (Humanitarian law is 
valid only in the case of armed conflict, while human rights are essentially applicable in peacetime.. .The 
two systems are complementary, and indeed they complement one another admirably, but they must remain 
distinct). 
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under United States domestic law and in fact would not be applicable in any area that 
might conflict with the United States Constitution or laws. See Executive Session, 
International Covenant on Civil and Political Rights, 138 Cong. Rec. S 4781 (April 2, 
1992) ("Nothing in this Covenant requires or authorizes legislation, or other action by the 
United States of America prohibited by the Constitution of the United States as 
interpreted by the United ~tates.") .~ Despite explicit reservations and mention on the 
effect ratification of the ICCPR would have on domestic law, no mention is made on the 
applicability of the ICCPR on the Law of Armed ~ o n f l i c t . ~  This silence indicates that the 
United States did not contemplate application of the ICCPR to the Law of Armed 
Conflict and military commissions. To argue otherwise would be to conclude that the 
President entered into a treaty in which he agreed, without comment, to limit his ability 
as Commander and Chief to wage war and detain enemy combatants. Such an argument 
is not plausible. 

d. International Covenant on Civil and Political Rights is not Self-Executing 

The ICCPR has no legal impact on the military commissions. The Senate, in 
ratifying the ICCPR, specifically stated that "the United States declares that the 
provisions of Articles 1 through 27 of the Covenant are not self-executing." Senate 
Foreign Relations Committee, Executive Session, International Covenant on Civil and 
Political Rights, 138 Cong. Rec. S 4781 (April 2, 1992). As Assistant Secretary of State 
Richard Schifter explained during the Foreign Relations Committee's hearing on the 
ICCPR, the non self-executing provision means that "the Covenant provisions when 
ratified, will not by themselves create private rights enforceable in U.S. courts; that 
could be done by legislation adopted by Congress. Since U.S. law generally complies 

~ - 

with the Covenant, we do not c ~ n t e m ~ l a t e ~ ~ r o ~ o s i n ~  implementing legislatio"." 
ICCPR Hearing at 18 (emphasis added). Treaties are binding agreements between States; 
individuals arenot pa&es-to treaties. The ICCPR, therefore;dies not provide individuals 
with rights enforceable in U.S. courts. Sosa v. Alvarez-Machain, 124 S. Ct. 2739,2767 
(2004); Wesson v. Parden, 305 F.3d 343, 348 (51h Cir. 2002) (relief denied because treaty 
is not self-executing and Congress has not enacted implementing legislation). 

e. The Geneva Conventions do not apvlv to the Accused, 

The Accused claims that the Geneva Conventions require that he be tried in the 
same courts as a U.S. citizen would. He is incorrect for two reasons. First, the Geneva 
Conventions are not self-executing. Second, they are inapplicable to the Accused. 

See also Senator Clairhorne Pell, Chairman, Senate Foreign Relations Committee. Executive Session, 
International Covenant on Civil and Political Rights, 138 Cong. Rec. S 4781 (April 2, 1992) (the ICCPR is 
rooted in Western democratic traditions and values and guarantees basic rights and freedoms consistent 
with our own constitution and Bill of Rights). 
' The Senate's silence on the applicability ofthe law of armed conflict on the lCCPR is significant as the 
treaty was the subject of much debate in the Senate. The ICCPR was adopted by the United Nations 
General Assembly on December 16, 1966 and entered into force on March 23, 1976. President Carter 
submitted the ICCPR to the Senate in 1979. The ICCPR was finally ratified by the Senate in 1992. See 
Senate Foreign Relations Comrniitee, Executive Session, International Covenant on Civil and Political 
Rights, 138 Cong. Rec. S 4781 (April 2, 1992) 
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Federal law distinguishes "self-executing" international agreements from "non- 
self-executing" international agreements. An international agreement is "non-self- 
executing" in any of the following circumstances: 

a. if the agreement manifests an intention that it shall not become effective as 
domestic law without the enactment of implementing legislation, or 

b. if the Senate in giving consent to a treaty, or Congress by resolution, requires 
implementing legislation, or 

c. if implementing legislation is constitutionally required. 

Restatement (Third) of Foreign Relations Law 5 11 l(4) (1987). If a treaty is "non-self- 
executing" then it does not give individuals rights that they may enforce in a judicial 
proceeding. "Courts in the United States are bound to give effect to . . . international 
agreements of the United States, except that a 'non-self-executing' agreement will not be 
given effect as law in the absence of necessary implementation." Id. § 11 1 (3). 

That the Geneva Conventions are not self-executing is demonstrated in the text of 
the conventio~~s themselves, their legislative history, and case law. Indeed the Geneva 
Conventions contain many provisions that, when considered together, demonstrate that 
the contracting parties understood that violations of the treaty would be enforced through 
diplomatic means. As the Fourth Circuit recently explained: 

What discussion there is [in the text of the Geneva Conventions] of 
enforcement focuses entirely on the vindication by diplomatic means of 
treaty rights inherent in sovereign nations. If two warring parties 
disagree about what the Convention requires of them, Article 11 instructs 
them to arrange a "meeting of their representatives" with the aid of 
diplomats from other countries, "with a view to settling the 
disagreement." Geneva Convention, at Article 11. Similarly, Article 
132 states that "any alleged violation of the Convention" is to be 
resolved by a joint transnational effort "in a manner to be decided 
between the interested Parties." Id. at art. 132; cf. id. at arts. 129-30 
(instructing signatories to enact legislation providing for criminal 
sanction for "persons committing . . . grave breaches of the present 
Convention"). We therefore agree with other courts of appeals that the 
language in the Geneva Convention is not "self-executing" and does not 
"create private rights of action in the domestic courts of the signatory 
countries." 

Hamdi v. Rumsfeld, 316 F.3d 450,468-469 (4'h cir. 2003), vacated on other grounds, 124 
S.Ct. 2686 (2004). See also A1 Odeh v. United States, 321 F.3d 1134, 1147 (D.C. Cir. 
2003) (Randolph, J., concurring), overruled on other grounds, Rasul v. Bush, 124 S.Ct. 
2686 (2004); Tel-Oren v. Libvan Arab Republic, 726 F.2d 774, 808-810 (D.C. Cir. 1984) 
(Bork J., concurring); Handel v. Artukovic, 601 F.Supp. 1421, 1424-1426 (C.D. Cal. 
1985). The Fourth Circuit alluded to the fact that there was one area in which the 
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contracting parties sought to go beyond diplomacy to enforce violations of the treaty: 
"grave breaches," which the parties pledged to punish themselves by enacting domestic 
criminal legislation. GPW Article 129. Congress responded by enacting the War Crimes 
Act of 1996, 18 U.S.C. 9 2441. That Act provides a means for remedying grave 
breaches, but does not create any privately enforceable rights. The Executive Branch, 
through its ability to bring prosecutions, remains responsible for ensuring adherence to 
the treaty. In light of this clear textual framework for enforcing the treaty, there is no 
sound basis on which to conclude that the treaty provided individuals with private rights 
of action. 

The legislative history of the conventions does not suggest otherwise. In fact, the 
Senate Report makes clear that the conventions are not self-executing. In the section 
titled "Provisions Relating To Execution Of The Conventions," the Report states that "the 
parties agree, moreover, to enact legislation necessary to provide effective penal 
sanctions for persons committing violations of the contentions enumerated as grave 
breaches." S. Exec. Rep. No. 84-9 (1955), at 7. The Report celebrates this provision as 
"an advance over the 1929 instruments which contained no corresponding provisions." 
Id. - 

Significantly, the Supreme Court interpreted the 1929 Geneva Convention in 
Johnson v. Eisentrager, 339 U.S. 763 (1950), and held that it was not self-executing. The -- 
Court ruled there that the German prisoners of war who were challenging the jurisdiction 
of the military commission which convicted them "could not" invoke the Geneva 
Convention because: 

It is . . . the obvious scheme of the Agreement that responsibility 
for observance and enforcement of these rights is upon political 
and military authorities. Rights of alien enemies are vindicated 
under it only through protests and intervention of protecting 
powers as the rights of our citizens against foreign governments 
are vindicated only by Presidential intervention. 

Id. at 789. It should be noted that the Senate that ratified the 1949 conventions was - 
operating post-Eisentrager, yet no mention was made of the new conventions or their 
implementing legislation creating an individually actionable right. Moreover, in 
addressing how future compliance with the treaty would be achieved, the Senate Report 
did not mention legal claims or judicial machinery, but instead observed that "the weight 
of world opinion," would "exercise a salutary restraint on otherwise unbridled actions." 
S. Exec. Rep. at 32. 

Given that it is apparent on the face of the treaty and from the legislative history 
that the parties contemplated the need for enacting legislation, the Fourth Circuit's 
conclusion in Hamdi that the Geneva Conventions are not self-executing is undoubtedly 
correct. As such, Mr. Hicks' motion should be denied on those grounds.5 

United States v. Lindh, 212 F.Supp.2d 541 (E.D. Va. 2002), although permitting the assertion of the GPW 
"as a defense to criminal prosecution," is not controlling in this instance because the Fourth Circuit, a 
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Even if the GPW were self-executing, the Accused's motion should be denied 
because the President has declared that the GPW does not apply to al Qaida. See 
Memorandum for the Vice President, et al. From President, Re: Humane Treatment of al 
Qaeda and Taliban Detainees at 1 (Feb. 7,2002), available at 
www.library.law.pace.edu/government/detainee memos.htm1. This determination is not 
reviewable, given the foreign policy and national security concerns implicated in the 
present context and the Presidential prerogatives in those domains. See, e.g., Dep't of the 
Navv v. Eean, 484 U.S. 518, 530 (1988) ("courts traditionally have been reluctant to 
intrude upon the authority of the Executive in military and national security affairs"); 
Chicago & S. Air Lines v. Waterman S.S. Cow., 333 U.S. 103, I1  1 (1948) ("[Tlhe very 
nature of executive decisions as to foreign policy is political, not judicial. Such decisions 
are wholly confided by our Constitution to the political departments of the government, 
Executive and Legislative."). But even if it were, it would at least be entitled to 
substantial deference, see Kolovrat v. Oregon, 366 U.S. 187, 194 (1961) ("While courts 
interpret treaties for themselves, the meaning given them by the departments of 
government particularly charged with their negotiation and enforcement is given great 
weight."). The President's memorandum should be given deference by the Commission 
and the Accused's request to dismiss should be denied. 

f. Conclusion. 

The Accused, as a non-resident alien, has no constitutional rights. Thus his 
motion must be dismissed in the first instance. Also, the Accused has no applicable 
rights under the ICCPR or the Geneva Conventions. For these reasons, the Defense 
Motion should be denied. 

7. Attachments. None 

8. Oral Argument. If Defense is granted oral argument, Prosecution requests the 
opportunity to respond. 

9. Witnesses/Evidence. No witnesses will be needed to decide this motion. 

KURT J. BRUBAKER 
Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 

superior court, in K a d  subsequently held the GPW to be non-self-executing. Hamdi at 468. Moreover, 
the case of United States v. Noriesa, 808 F.Supp. 791 (S.D. Fla. 1992), also offers nothing of substance to 
the issue. First, was an advisory opinion by a district court. Id. at 799. Second, N2r-s 
reasoning was that the non-grave-breach articles of the GPW were self-executing specifically because the 
GPW did not call for implementing legislation. Id. at 797. Thus, by the very reasoning inN-, Article 
103 of the GPW, a grave breach, would not be self-executing as they require implementing legislation 
pursuant to the plain language of the treaty. 
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UNITED STATES OF AMERICA 

v. 

DAVID M. HICKS 

DEFENSE REPLY TO 
GOVERNMENT RESPONSE TO 

MOTION TO DISMISS: 
PRESIDENT'S MILITARY 
ORDER VIOLATES THE 

EQUAL PROTECTION CLAUSE 
OF THE U.S. CONSTITUTION 

The Defense in the case of the United Srates v. David M. Hicks moves to dismiss the 
charges against Mr. Hicks, and in reply to the government's response to its motion to dismiss for 
lack ofjurisdiction states as follows: 

L-. 

1.  Synopsis: The government arguments fail. First, the recent U.S. Supreme Court case of 
Rasul v. Bush, - U . S . ,  124 S.Ct. 2686 (2004), makes it plain that both the w i t  of 
habeas corpus and other Constitutional and statutory claims, such as claims under the Equal 
Protection Clause and 42 U.S.C. $1981, are available to Mr. Hicks even though 11e is a non- 
citizen being held at Guantanamo Bay. Second, the ICCPR provisions that require our 
government to refrain from discriminating between citizens and non-citizens in criminal 
prosecutions apply because the Law of Armed Conflict (LOAC) does not apply to Mr. Hicks' 
detention. 

I 26 October 2004 I 

2. Facts: The question raised is a question of law. 

3. Discussion: 

In its response, the government argues the defense motion should be denicd because 1) 
the U.S. Supreme Court case of Johnson L: Eisentrager, 339 U.S. 763 (1950) denies application 
of the Equal Protection Clause of the Fifth amendment and other statutes protecting individuals 
from discrimination to Mr. Hicks because he is an alien being held outside the IJnited States, and 
2) because the International Covenant on Civil and Political Rights (ICCPR) does not apply. 

Rasul v. Bush extends the protections of the Fifth Amendment to Mr. Hicks 

The government cites Eisentrager for the proposition that "the Fifth Amendment does not 
afford protection to aliens outside the United States." (Government response, p.2). That 
assertion, however, completely ignores the Supreme Court's decision in Rasul v. Bush, in which 
the Court made it plain that the holdin in Eisentrager does not apply to the detainees, including f Mr. Hicks, being held at Guantanamo. The Court stated: 

Eisenrrager itself erects no bar to the exerclse of federal court jurisdiction over the petitioners' 
habeas corpus claims. It therefore certainly does not bar the exercise of federal--court jurisdiction 

' Mr. Hicks was a named Plaintiff in Rasul v. Bush. Review Exhibit 2% - 
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over claims that merely implicate the "same category of laws listed in the habeas corpus statute." 
But in any event, nothing in Eisentrager or in any of 
our other cases categorically excludes aliens detained in military custody outside the United 
States from the "'privilege of litigation"' in U. S. courts. The courts of the United States have 
traditionally been open to nonresident aliens. And indeed, 28 U.S.C. 1350 explicitly confers the 
privilege of suing for an actionable "tort . . . committed in violation of the law of nations or a 
treaty of the United States" on aliens alone. The fact that petitioners in these cases are being held 
in military custody is immaterial to the question of the District Court's jurisdiction over their non- 
habeas statutory claims.2 

This statement by thc Supreme Court makes it clear that Mr. Hicks may claim the 
protection of the Equal Protection Clause of the Fifth Amendment, as well as other statutory 
claims such as a claim under the anti-discrimination laws set forth in 42 U.S.C. 9198 1 despite 
being a non-resident alien held by the U.S. at Guantanamo Bay. 

In this case, Mr. Hicks' claim is that the President's Military Order unlawfully 
discriminates between similarlv situated U.S. citizens and non-citizens in criminal vrosccutions 
by providing U.S. citizens with trials in federal court, where they enjoy significant procedural 
and substantive protections, while non-citizens are subject to trial before military commissions in 
which they are denied many of these protections. 

This type of unlawful discrimination invalidates the President's Military Order 
establishing this commission. Accordingly, the commission is without jurisdiction to try Mr. 
Hicks' case, and the charges should be dismissed. 

The ICCPR is applicable in this case 

The defense has filed with the commission the Defense Reply to Government Response 
to Motion for Appropriate Relief: Imposition of Improper Pretrial Detention, which sets forth 
why the ICCPR and other customary international law apply in this case. The defense 
respectfully incorporates by reference that section of that Reply in this Reply. 

Conclusion 

The President's Military Order unlawfully discriminates against Mr. Hicks on the basis of 
(his lack of U.S.) citizenship. Such discrimination violates the Equal Protection Clause of the 
Fifth Amendment, other U.S. anti-discrimination statutes, and the anti-discrimination provisions 
of the ICCPR, and customary international law. Accordingly, the President's Military Order 
establishing the commission is invalid. Thus, the commission has no jurisdiction to try Mr. 
Hicks, and should dismiss all charges against him. 

4. Evidence: The testimony of expert witnesses. 

5. Relief Requested: The defense requests that all charges be dismissed, 

Rmul v. Bush, - U.S. at -, 124 S.Ct. at 2698 (citations omitted). 
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6 .  The defense requests oral argument on this motion. 

M. D. Mori 
Major, U.S. Marine Corps 
Detailed Defense Counsel 

Jeffery D. Lippert 
Major, U.S. Army 
Detailed Defense Counsel 

Joshua Dratel 
Civilian Defense Counsel 
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UNITED STATES OF AMERICA 
) 
1 
1 DEFENSE MOTION TO 
1 STRIKE THE WORD 

v. ) 'TERRORISM" FROM 
) CHARGE 1: TERRORISM 
) IS NOT AN OFFENSE TRJABLE 

DAVID M. HICKS ) BY MILITARY COMMISSION 
) 

4 October 2004 

The defense in the case of the United States v. David M. Hicks moves to strike the word 
"terrorism" from Charge 1 on the ground that terrorism is not an offense under the law of war, 
and states in support of this motion: 

1. Synopsis: Terrorism is not a cognizable offense under the law of war, and is therefore not 
triable by military commission. 

2. Facts: The motion requires a response to a question of law, relating to the law of war. 

3. Discussion: 

A: Introduction - The Military Commission Lacks Subject-Matter Jurisdiction 

Military Commission instruction No. 2 directs that this military commission can try only 
those offenses that existed under the law of war at the time of their commission. In fact, Section 
3(A) explicitly states that "[nlo offense is cognizable in trial by a military commission if that 
offense did not exist prior to the conduct in question." In addition, international law prohibits 
States from charging individuals with conduct that did not constitute a criminal offense at the 
time of its commission: Article 15(1) of International Covenant on Civil and Political Rights 
(ICCPR)' provides that "[nlo one shall be held guilty of any criminal offence on account of any 
act or omission which did not constitute a criminal offence, under national or international law, 
at the time when it was committed." Article 75(4)(c) of the Protocol Additional to the Geneva 
Conventions of12 August 1949, and relating to the Protection of Victims oflnternationol Armed 
Conflicts (Additional Protocol 1)' provides the same, as does the U.S. Constitution, Art. 1, sec. 9, 
cl. 1, which prohibits enpost facto laws? 

No American military commission has ever charged or tried an individual with the 
offense of "terrorism.". That is fully consistent with established principles, since Yerrorism" is 

' Opened for signature 19 December 1966,999 UNTS 171 (entered into force 23 March 1976). Available at 
<hnp://www.unhchr.ch/html/menu3m/a_ccpr.htm~. 

'Opened for signature 8 June 1977, 1125 UNTS 3 (entered into force 7 December 1978). Available at 
<http://www.icrc.orgANeb/Eng/siteengO.ns~UnYgmevaconv~, 

' The language of Article 75(4)(c) of Additional Protocol 1 is very similar to Article 15 of the ICCPR. It sates "[nlo 
one shall be accused or convicted of a criminal offence on account of any act or omission which did not constitute a 
criminal offence under the national or international law to which he was subject at the time when it was committed" 
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not an offense under the law of war. Consequently, it is not within the jurisdiction of a military 
commission. The only other source of jurisdiction for a military commission to charge and 
adjudicate an allegation of "terrorism" is Congress, but without a specific authorization from 
Co~~gress that this military commission can try individuals for "terrorism," it does not possess 
subject matter jurisdiction to do so. Yet Congress has not so authorized the offense of 
"terrorism" in the context of military commissions; as a result, this military commission lacks 
jurisdiction to try Mr. Hicks for conspiracy to commit terrorism. 

B: Terrorism Is Not a War Crime 

As one commentator has explained, "[tlhere is no doubt that the international community 
has a vested interest in the prosecution of individuals suspected of committing acts of 
international terrorism. Pursuing this worthy goal actually raises many issues, however, not the 
least of which is the fact that there is no international recognized definition of terrorism." 

Nor is there even an internationally accepted definition of "terrorism" as a substantive 
offense. While there are currently 12 international conventions relating to specific acts which fall 
under the rubric of  e error ism,"^ international criminal law and the law of war have failed to 
agree upon a definition of "terrorism" itself as a substantive offense. Indeed, "[olne of the most 
challenging problems for prosecutors in facing terrorism trials is the lack of a clear definition of 
the crime and a total absence of case law under international law. Several international treaties 
cover acts that fall under the general category of terrorism, although, as noted above, the general 
practice is to prosecute individuals for the underlying criminal acts, not for the undefined crime 
of 'terrorism."" 

Indeed, even the U.S. has recognized the absence of a universal definition of terrorism in 
the international context - a sharp but telling divergence from its current position before this 
commission. When drafting the Rome Statute of the International Criminal Court (ICC Statute) 
between 1996-98, 'the United States vigorously opposed the inclusion of terrorism within the 
ICC's jurisdiction because of the lack of a consensus definition of terrorism and because 
domestic courts had typically tried terrorist cases."' Ultimately, the U.S. prevailed: the ICC 
Statute, which now represents the most recent, universally accepted and comprehensive list of 
war crimes does not list "terrorism" amongst its 51 types of war crimes.' 

4 Daryl A. Mundis, "Prosecuting lnternational Terrorists," Terrorism and International Law: Challenges and 
Responses (International Institute of Humanitarian Law and the George C. Marshall European Center for Security 
Studies, 2003). p. 85. 

For a full explanation of all past conventions considered and adopted see, C. Bassiouni, lnfernotional Terrorism: 
Mullilaferol Conventions (1937-2001) (available on request). 

' Daryl A. Mundis, "Prosecuting International Terrorists," Terrorism and International Law: Challenges and 
Responses (International Institute of Humanitarian Law and the George C. Marshall European Center for Security 
Studies, 2003), p. 88 (citations omitted). 

David Stoelting, "Military Commissions and Terrorism," 3 1 Denver Journal lnternational and Policy 427 (2003) 

a See Article 8 - War Crimes, Rome Stofute of the hternorional Criminal Court. Available at 
<http:llwww.un.orgilaw/icc/statuteIromeh,htw. 
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In April 2000, the U.S. State Department reiterated the lack of an accepted definition of 
terrorism in its report on the "Patterns of Global  errori ism."^ It reported, "no one definition of 
terrorism has gained universal acceptance." Thus, due to international disagreement, and the 
ongoing attempt to create an internationally accepted definition of terrorism, no substantive 
offense of terrorism exists under international criminal law or the law of war. 

"Terrorism" remains a descriptive term, which encompasses a wide range of precise 
substantive offenses under international law (such as hijacking and taking of hostages), rather 
than a substantive offense itself. Thus, it is not available here as a component of the conspiracy 
charge. 

C: Congress Has Not Made "Terrorism" an Offense Triable by Military 
Commission 

Other than offenses already cognizable under the law of war, Congress has designated 
only two other offenses to be eligible for trial by military commission: those enumerated in 
Articles 104 and 106 of the Uniform Code of Military Justice. Article 104 relates to "Aiding the 
enemy," and Article 106 relates to "Spies." In stark contrast, Congress has nor enacted 
legislation making terrorism an offense triable by military commission. 

The President's Military Order of 13 November 2001 seeks to establish a forum for 
trying persons accused of acts of terrorism. In its opening sections, it states that military 
commissions are needed due to "the nature of international terrorism" for "the prevention of 
terrorist attacks." Section 2 states that its purpose is to create a forum to try members of al Qaeda 
and any person who "has engaged in, aided and abetted, or conspired to commit, acts of 
international terrorism." 

Despite these pronouncements, the Military Order cannot confer jurisdiction on military 
commissions to try the offense of terrorism unless that offense pre-existed the commission of 
those offenses under the law of war. Only Congress has the power legislate to create new 
offenses triable by military commission, and it has not done so here - nor could it at this time, 
since such designation would constitute an impermissible expost faclo law. 

D: Conclusion 

At the time that Mr. Hicks allegedly conspired to commit an act of "terrorism," there was 
no internationally recognized substantive offense of terrorism under international criminal law or 
the law of war. Therefore, military commission (subject matter) jurisdiction to try Mr. Hicks for 
a charge of conspiracy to commit terrorism does not exist, and any references to "terrorism" in 
the charges must be stricken as a result. 

4. In making this motion, or any other motion, Mr. Hicks does not waive any of his objections to 
the jurisdiction, legitimacy, andlor authority of this military commission to charge, try him, 
andlor adjudicate any aspect of his conduct or detention. Nor does he waive his rights to pursue 
any and all of his rights and remedies in any and all appropriate forums. 

Available at ~http:llwww.slate.govl~lglobdte~0ri~ml19991eport/pattem~~pd~. 
I Military Order of 13 November 2001.66 Fed. Reg. 57833 (16 November 2001). 
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5. Evidence: 
A: The testimony of expert witnesses. 
B: Attachments 

1. International Covenant on Civil and Political Rights, Article 15. 
2. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating 

to the Protection of Victims ofInternationa1 Armed Conflicts, Article 75. 
3. Daryl A. Mundis, "Prosecuting International Terrorists," Terrorism and 

International Law: Challenges and Responses, pp. 85-95 (2003). 
4. David Stoelting, "Military Commissions and Terrorism," 31 Denver Journal 

International and Policy 427 (2003). 
5 .  Rome Statule of the International Criminal Court, Article 8 -War Crimes. 
6. U.S. State Department, "Patterns of Global Terrorism" (2000). 

6. Relief Requested: The defense requests that the word "terrorism" be struck from Charge 1. 

7. The defense requests oral argument on,this motion. 

By: 

Major, U.S. Marine Corps 
Detailed Defense Counsel 

JOSHUA L. DRATEL 
Joshua L. Dratel, P.C. 
14 Wall Street 
28" Floor 
New York, New York 10005 
(212) 732-0707 
Civilian Deferwe Counsel for David M. Hicb 

JEFFERY D. LIPPERT 
Major, U.S. Army 
Detailed Defense Counsel 
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In ternat ional  Covenant o n  Civll and Pollt lcal Rights 

Adopted and opened for signature, rat i f icat ion and accession b y  
General Assembly resolut ion 2200A (XXI) of 16 December 1966 

ent ry  i n to  force 23 March 1976, In accordance w i t h  Art ic le 49 

status of ratif ications 
declarations and rqwat lo_n_s 

Preamble 

The States Parties to the present Covenant, 

Considering that, in accordance with the principles proclaimed in the Charter of the 
United Nations, recognition of the inherent dignity and of the equal and inalienable 
rights of all members of the human family is the foundation of freedom, justice and 
peace in the world, 

Recognizing that these rights derive from the inherent dignity of the human person, 

Recognizing that, in accordance with the Universal Declaration of Human Righk, the 
ideal of iree human beings enjoying civil and political freedom and freedom from fear 
and want can only be achieved if conditions are created whereby everyone may 
enjoy his civil and political rights, as well as his economic, social and cultural rights, 

Considering the obligation of States under the Charter of the United Nations to 
promote universal respect for, and observance of, human rights and freedoms, 

Realizing that the individual, having duties to other individuals and to the community 
to which he belongs, is under a responsibility to strive for the promotion and 
observance of the rights recognized in the present Covenant, 

Agree upon the following articles: 

PART I 

Art ic le I ' H ~ e n e r a l  comment o n  its implementat ion 

1. All peoples have the right of self-determination. By virtue of that right they freely 
determine their political status and freely pursue their economic, social and cultural 
development. 

2. All peoples may, for their own ends, freely dispose of their natural wealth and 
resources without prejudice to any obligations arising out of international economic 
co-operation. based uoon the ~ r i n c i ~ l e  of mutual benefit. and international law. I n  no 
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Article 15 

1 . No one shall be held guilty of any criminal offence on account of any act or 
omission which did not constitute a criminal offence, under national or international 
law, at the time when it was committed. Nor shall a heavier penalty be imposed than 
the one that was applicable at the time when the criminal offence was committed. If, 
subsequent to the commission of the offence, provision is made by law for the 
imposition of the lighter penalty, the offender shall benefit thereby. 

2.  Nothing in this article shall prejudice the trial and punishment of any person for 
any act or omission which, at the time when it was committed, was criminal 
according to the general principles of law recognized by the community of nations. 
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Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Pr ... Page 1 of 48 

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the 
Protection of Victims of International Arnmd Conflicts (Protocol I), 8 June 1977. 

PREAMBLE. 

The Highcontracting Parties, 

Proclaiming their earnest wish to see peace prevail among peoples, 

Recalling that every State has the duty, in conformity with the Charter of the United 
Nations, to refrain in its international relations from the threat or use of force against the 
sovereignty, territorial integrity or political independence of any State, or in any other 
manner inconsistent with the purposes of the United Nations, 

Believing it necessary nevertheless to reaffirm and develop the provisions protecting the 
victims of armed conflicts and to supplement measures intended to reinforce their 
application, 

Expressing their conviction that nothing in this Protocol or in the Geneva Conventions of 
12 August 1949 can be construed as legitimizing or authorizing any act of aggression or 
any other use of force inconsistent with the Charter of the United Nations, 

Reaffirming further that the provisions of the Geneva Conventions of 12 August 1949 and 
of this Protocol must be fully applied in all circumstances to all persons who are . ~~ 

protected by those instruments, without any adverse distinction based on the nature or 
origin of the armed conflict or on the causes espoused by or attributed to the Parties to 
the conflict, 

Have agreed on the following: 

PART I. GENERAL PROVISIONS 

Art 1. General principles and scope of application 

1. The High Contracting Parties undertake to respect and to ensure respect for this 
Protocol in all circumstances. 

2. In cases not covered by this Protocol or by other international agreements, civilians 
and combatants remain under the protection and authority of the principles of 
international law derived from established custom, from the principles of humanity and 
from dictates of public conscience. Attachment 2, toRE- 3k 
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Art 75. Fundamental guarantees 

1. In so far as they are affected by a situation referred to in Article 1 of this Protocol, 
persons who are in the power of a Party to the conflict and who do not benefit from more 
favourable treatment under the Conventions or under this Protocol shall be treated 
humanely in all circumstances and shall enjoy, as a minimum, the protection provided by 
this Article without any adverse distinction based upon race, colour, sex, language, 
religion or belief, political or other opinion, national or social origin, wealth, birth or other 
status, or on any other similar criteria. Each Party shall respect the person, honour, 
convictions and religious practices of all such persons. 

2. The following acts are and shall remain prohibited at any time and in any place 
whatsoever, whether committed by civilian or by military agents: 
(a) violence to the life, health, or physical or mental well-being of persons, in particular: 
(i) murder; 
(ii) torture of all kinds, whether physical or mental; 
(iii) corporal punishment; and 
(iv) mutilation; 

(b) outrages upon personal dignity, in particular humiliating and degrading treatment, 
enforced ~rostitution and any form of indecent assault: 
(c) the taking of hostages; 

- 
(d) collective punishments; and 
(e) threats to commit any of the foregoing acts. 

3. Any person arrested, detained or interned for actions related to the armed conflict shall 
be informed promptly, in a language he understands, of the reasons why these measures 
have been taken. Except in cases of arrest or detention for penal offences, such persons 
shall be released with the minimum delay possible and in any event as soon as the 
circumstances justifying the arrest, detention or internment have ceased to exist. 

4. No sentence may be passed and no penalty may be executed on a person found guilty 
of a penal offence related to the armed conflict except pursuant to a conviction 
pronounced by an impartial and regularly constituted court respecting the generally 
recognized principles of regular judicial procedure, which include the following: 
(a) the procedure shall provide for an accused to be informed without delay of the 
particulars of the offence alleged against him and shall afford the accused before and 
during his trial all necessary rights and means of defence; 
(b) no one shall be convicted of an offence except on the basis of individual penal 
responsibility; 
(c) no one shall be accused or convicted of a criminal offence on account or anv act or 
omission which did not constitute a criminal offence under the national or international 
law to which he was subiect at the time when it was committed; nor shall a heavier 
penalty be imposed than that which was applicable at the time when the criminal offence 
was commitled; if, after the commission of the offence, provision is made by law for the 
imposition of a lighter penalty, the offender shall benefit thereby; 
(d) anyone charged with an offence is presumed innocent until proved guilty according to 
law; 
(e) anyone charged with an offence shall have the right to be tried in his presence; 
(f) no one shall be compelled to testify against himself or to confess guilt; 
(g) anyone charged with an offence shall have the right to exarn&aB-e s a m i q ~ h  3& - 
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the witnesses against him and to obtain the attendance and examination of witnesses on 
his behalf under the same conditions as witnesses against him; 
(h) no one shall be prosecuted or punished by the same Party for an offence in respect of 
which a final judgement acquitting or convicting that person has been previously 
pronounced under the same law and judicial procedure; 
(i) anyone prosecuted for an offence shall have the right to have the judgement 
pronounced publicly; and 
(j) a convicted person shall be advised on conviction or his judicial and other remedies 
and of the time-limits within which they may be exercised. 

5. Women whose liberty has been restricted for reasons related to the armed conflict 
shall be held in quarters separated from men's quarters. They shall be under the 
immediate supervision of women. Nevertheless, in cases where families are detained or 
interned, they shall, whenever possible, be held in the same place and accommodated 
as family units. 

6. Persons who are arrested, detained or interned for reasons related to the armed 
conflict shall enjoy the protection provided by this Article until their final release, 
repatriation or re-establishment, even after the end of the armed conflict. 

7. In order to avoid any doubt concerning the prosecution and trial of persons accused of 
war crimes or crimes against humanity, the following principles shall apply: 
(a) persons who are accused or such crimes should be submitted for the purpose of 
prosecution and trial in accordance with the applicable rules of international law; and 
(b) any such persons who do not benefit from more favourable treatment under the 
Conventions or this Protocol shall be accorded the treatment provided by this Article, 
whether or not the crimes of which they are accused constitute grave breaches of the 
Conventions or of this Protocol. 

8. No provision of this Article may be construed as limiting or infringing any other more 
favourable provision granting greater protection, under any applicable rules of 
international law, to persons covered by paragraph 1 
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PROSECUTING INTERNATIONAL TERRORISTS 

I. Introduction 
There is no doubt that the international community has a vested interest in 

the prosecution of individuals suspected ofcommining actsof international terrorism. 
Pursuing this worthy goal actually raises many issues, however, not the least of 
which is the fact that there is no internationally recognized definition of terrorism 
per se.' Prior to the large-scale crimes that were committed in the United States 
on September 1 1,2001, the typical terrorist crimes included offences against aircraft, 
such as hijacking; bombings of government buildings or facilities, such as the U.S. 
Embassies in Africa or U.S. military installations in the Middle East; or civilian 
buildings, such as the 1993 bombing of the World Trade Center. All ofthis changed 
after September 1 I ,  however, due both to the scale of the crimes committed and 
the methods by which the perpetrators carried them out. The objectives of this 
brief paper are to: 

- explore the possible forums for the prosecution of international terrorism; 
- analyse the applicable substantive law concerning the crime of terrorism; 
- discuss procedural issues arising from terrorism trials; and 
- discuss evidentiary issues concerning such trials. 

II. Choice of Forum 
In the wake of the terrorist attacks on the United States in September 

2001, the issue of where the alleged perpetrators of these crimes should be tried 
was amone the honest tooics of discussion amone international lawers.' The .. - 
following legal fora might have jurisdiction over such cases: the lnternational 
Criminal Court (ICC)'; an adhoc International Criminal Tribunal for theProsecution 
of Acts ofTerrorism, similar to the adhoc lnternational Criminal Tribunals for the 
fonner Yugoslavia (ICTY) and Rwanda (ICTR); some other type of Special Coud, 
like those in Kosovo, East Timor or Sierra Leone; national civilian courts, including 
"regular" or special courts; or military courts-martial or tribunals. Each of these 
options will be discussed. 

A. Internarional Criminal Court 
The ICC does not have specific jurisdiction for crimes considered acts of 

terrorism. However, the underlying criminal act could provide the basis for one of 
the crimes for which the ICC does have subject matter jurisdiction, such as war 
crimes or crimes against humanity. With respect to war crimes pursuant to Article 

[''Trial Altome). Ofice of the Prosecutor, lnlemational Criminal Tribunal lor the Former Yugoslavia. 
Tl>c view8 expressed herein arc solely those oilhe author and are not alvibulable to the United Nations, 
Intrrnational Criminal Tribunal for the former Yugoslavia or Otl iu  of the Prosecutor. 

81 
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8 of the ICC Statute, such acts must be committed during an armed conflict. 
Under the ICC Statute, the elements of war crimes do nor include a plan or policy 
to commit the offence and the scale ofthe alleged criminal acts does not form part 
of the offence.' Article 7 ofthe ICC Statute governs crimes against humanity and 
in accordance with the jurisdictional elements ofthat offence, the attack must be 
directed against a civilian population and be part of a widespread or systematic 
anack,' commined pursuant to or in furtherance ofa State or organisational policy.6 

B. Ad Hoc lnrernalional Criminal Tribunal for rhe Prosecurion of Acrs of 
Terrorism 

It would be possible for the UN Security Council to establish an ad hoc 
International Tribunal for the Prosecution of Persons Responsible for Committing 
Terrorism, similar to the ICTY and 1CTR. Based on the experience of the Security 
Council in establishing the ICTY and ICTR, however, such international criminal 
tribunals have historically been used only when national courts have completely 
broken down, which is not the case in most ofthe States that are likely to prosecute 
alleged lerrorists. Moreover, building such tribunals is slow, costly and requires a 
significant level of political will. 

C. Special Courrs 
Special Courts, similar to the models used by the international community 

in Sierra Leone, Kosovo, or East Timor, could be established to prosecute crimes 
of international terrorism.' Such a court or courts could be located where the 
crimes were committed, with the local judiciary and prosecution supplemented by 
international involvement, including international judges and prosecutors. The 
Special Court could be structured in such a way as to include members of specific 
ethnic or other groups, such as Muslim judges or prosecutors in the case of the 
Sep~ember 11 attacks. Special Courts typically receive significant international 
linancial and logistical assistance. 

D. National Courts 
Concerning prosecution of alleged terrorist acts in national courts, two 

issues arise: which nation's courts would have jurisdiction (and perhaps which 
State is best suited to pursue ihe prosecution), and once that issue is determined, 
which court within that State? The first issue concerns jurisdiction and may raise 
issues concerned with extradition. States have historically asserted jurisdiction 
under international criminal law on one or more of the following bases:' 

- Territorial Jurisdiction (location where the crime was committed); 
- Active Personality Principle (crime commined by a national of the State 

seeking to assert jurisdiction); 
- Passive Personality Principle (the victim was a national ofthe State seeking 

to assert jurisdiction); and/or 
- Protective Principle (the criminal conduct affects the security or other 

important interests of the State seeking to assert jurisdiction). 
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In the event that more than one State could assert jurisdiction, other issues 
may surface, including which State is best suited to conduct the prosecution. Moreover, 
if the accused is in custody, issues concerning extradition may arise if the State 
seeking to asserijurisdiction does not have custody of the accused. These issues are 
beyond the scope of this article. However, suffice it to say that they may raise 
significant hurdles to prosecution and in fact may actually preclude prosecution. For 
example, the accused may avoid trial if the custodial State is unable to exercise 
jurisdiction, and unwilling orunable9 to extradite the individual to a State which may 
impose the death penalty, and other States that do not impose the death penalty are 
similarly unable to exercise jurisdiction. 

Assuming that the jurisdictional issues (and any other issues concerning choice 
of forum and extradition) are resolved, the next issue concerns the choice of which 
national court is the appropriate fomm to conduct the prosecution. There are essentially 
three options, depending on the State concerned: ''regular" civilian courts, special 
courts, and military  court^.'^ Each of these options has pros and cons and will be 
discussed in turn. 

I .  "Regular" Civilian Courts 
The primary advantages of proceeding in "regular" civilian coum are that 

because such couns pre-date the acts of terrorism, there are generally no human 
rights or due process concerns, and they afford public trials. On the other hand, trial 
in such courts can be oroblematic for several reasons. First. the orosecution mav be , . 
hindered in pesenting evidence due to the source ofthat information. When derived 
from the intelligence community. national authorities may be reluctant to allow certain 
evidence(or itssources)to be dklosed in court. ~econdisi~nificant security concerns 
arise with respect tothe wimesses, victims,jurors, judges, and court personnel. Thud, 
many national criminal procedure and evidentiary codes do not contain provisions 
allowing for variations in certain types of trials. For example, problems relating to 
evidentiary exclusions, prohibitions on hearsay evidence or evidentiary chains of 
custody may prove fatal to successful prosecution of terror charges. 

2 .  Special Courts 
To alleviate these problems, many States have tailored provisions permitting 

certain types of offences, such as terrorism, to be prosecuted in special courts, with 
special procedural and evidentiary rules. For example, witnesses may be pennined 
to testify anonymously or judges may be permitted to preside over such trials 
anonymously. In some instances, the right of the accused to confront the witnesses 
or evidence against him or her may be curtailed. Many of these special courts have 
failed to meet imernational necessary process standards with respect to the rights of 
the accused. 

3. Milirory Courls 
To alleviate some of these concerns, some States use military courts, a 

term which may include courts-manial, military tribunals or military commissions." 
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Military courts tend to have several significant advantages over civilian courts. 
First, trials may be conducted expeditiously. Second, trials before military courts 
may be held virtually anywhere in the world, with no need for significant physical 
infrastructure or resources. Third, because the legal bases for such courts typically 
pre-date the alleged crimes, they are usually free from the criticism that they were 
created for specific purposes." Finally, military courts usually have procedures, 
such as various forms of protective measures, for adducing evidence from 
intelligence sources. 

On the other hand, military trials may raise human rights concerns, 
particularly where the accused is a civilian, or when the court's assertion ofpersonal 
jurisdiction may not be solidly grounded. Moreover, such proceedings may tend 
to be conducted without full public access, with all the problems inherent in such 
secret proceedings. Finally, trial by military courts may raise constitutional issues, 
such as separation of powers. 

111. Subsranrive Law 
One of the most challenging problems for prosecutors in facing terrorism 

trials is the lack of a clear definition of the crime and a total absence of case law 
under international law." Several international treaties cover acts that fall under 
the general category ofterrorism, although, as noted above, the general practice is 
to prosecute individuals for the underlying criminal acts, not for the undefined 
crime of "terrorism." In addition, there are several regional efforts, particularly 
within the European Union, to define and prosecute crimes of terror. 

A .  Subs~anrive Law: International Agreements 
Several multinational treaties criminalize specific offences as falling under 

the rubric of terrorism. Clifton M. Johnson, an attorney-adviser in the U.S. State 
Department and formerly the Department's primary attorney on terrorism issues, 
has identified seven provisions that are common to recent antiterrorism 
 convention^.'^ These treaty provisions: 

I .  Apply only to crimes with an international element; 
2. Obligate States Parties to criminalize the covered offences irrespective of 

the motivation of the perpetrators; 
3. Obligate States Parties to take into custody offenders found on theirterritory; 
4. Facilitate the extradition of offenders; 
5. Require States Parties to afford one another the greatest measure of 

assistance in connection with criminal investigations or proceedings related 
to the enumerated crimes; 

6. Prohibit the political offence doctrine being the grounds for the refusal of 
an extradition or request for mutual legal assistance; 

7. Provide for the transfer of prisoners in order to assist the investigation or 
prosecution of covered offences.Is 

The following international treaties have provisions outlawing crimes that 
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have come to be considered acts ofterrorism, and, as such, provide the substantive 
law bases for prosecuting acts of  errori ism.'^ 

Convention for the Suppression of Unlawful Seizure of Aircraft 
("Hijacking Convention") (1970).17 Article I of this treaty provides that any person 
on board an aircraft in flight who unlawfully, by force or threat thereof (or by any 
other form of intimidation), seizes or exercises control of the aircrafi or attempts to 
do so or acts as an accomplice to anyone who performs such acts, commits the 
offence of hijacking." 

Convention for the Suppression of Unlawful Acts Against the Safety of 
Civil Aviation, the "Safety of Aircraft Convention"of 1971 . I 9  This Treaty prohibits 
several acts," including: 

- acts of violence against other persons on board the aircrafl if such acts are 
likely to endanger the safety of the aircraft, 

- destruction ofthe aircrafi rendering it incapable offlight or which is likely 
to endanger its safety in flight; 

- placing a device or substance on board the aircraft that is likely to destroy 
the aircraft, render it incapable of flight or which is likely to endanger its 
safety in flight; 

- destruction ofor interference with air navigation facilities or their operation 
if such acts are likely to endanger the safety of  aircraft in flight; or 

- communication of information known to be false which endangers the safety 
of an aircraft in flight. 

Convention on the Prevention and Punishment of Crimes against 
Internationally Protected Persons Including Diplomatic Agents, the "Convention 
on Protection of International Persons" of 1973." This Treaty prohibits the murder, 
kidnapping, or attack upon the person or liberty of an "internationally protected 
person," including d i p l ~ m a t s . ~  Moreover, it also proscribes a violent attack on the 
official premises, private residence, or means of transport of such persons, if the 
attack is likely to endanger their safety or liberty.= The Convention also forbids 
tlireats2' and attempts to commit these offences,2' and includes a provision setting 
forth accomplice liability.'l 

International Convention Against the Taking of Hostages, the "Hostage- 
Taking Convention"of 1979." Article 1 of this Convention provides that: 

- Any person who seizes or detains and threatens to kill, to injure or to 
continue to detain another person (hereinafter referred to as the "hostage") 
in order to compel a third party, namely, a State, an international 
intergovernmental organization, a natural orjuridical person, or a group of 
persons, to do or abstain from doing any act as an explicit or implicit condition 
for the release of the hostage commits the offence of taking of hostages 
("hostage-taking").'s 
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The Convention on the Phys~cal ProtectionofNuclear Materials of 1980." 
This Treaty seeks to safeguard nuclear n~aterial'~ and requires States Parties to 
enact national legislation prohibiting the following offences:" 

- unlawful receipt, possession, use, transfer, alteration, disposal or dispersal 
of nuclear material which causes or is likely to cause death or injury toany 
person or substantial damage to property; 

- theft, robbery, embezzlement or fraudulent obtaining of nuclear material; 
- acts constituting a demand for nuclear material by threat, use of force or 

other means of intimidation; 
- threat to use nuclear material to cause death, serious injury or substantial 

property damage; and 
- anempts to commit any of the above acts or any act that constitutes 

participation in any of the above acts?2 

The Protocol for the Suppression of Unlawful ActsofViolence at Ailports 
Serving Civil Aviation of the Intemalional Airport Security Convention of 1988.)) 
Thisconvention supplements the Safety ofAircraft Convention of 1971 by extending 
that treaty to cover similar acts committed at airports?' 

Convention and Protocol from the International Conference on the 
Suppression of Unlawful Acts Against the Safety of Maritime Navigation, the 
"Maritime Navigation Safety Convention" of 1988." This convention prohibits a 
wide range of activities that endanger the safe navigation of ships at sea, including: - seizure or the unlawful exercise of control over a vessel; 

- acts of violence against persons on-board the vessel; 
- destruction of the ship or its cargo; 
- the placing of a device or substance on the ship that it likely to endanger 

the vessel; 
- destruction ofmaritime navigation facilities; 
- false communication likely to endanger the safe navigation of the vessel; 

and 
- killing or injuring any person during the attempted commission of any of 

these  offence^.'^ 

Article 2 of this treaty, like many of the other treaties referred to in this section, 
proscribes anempts to commit any of these offences and sets forth accomplice 
liability." Article 2(c) also makes it an offence tothreaten another person to commit 
certain of the enumerated acts?8 

The Protocol for the Suppression of Unlawful Acts Against the Safety of 
Fixed Platforms Located on the Continental Shelf ofthe "Safety ofFixed Platforms 
on Continental Shelf Convention" of 1988." This agreement, which supplements 
the MaritimeNavigation Safeq Convention, impons many ofthe provisions ofthat 
treaty for the protection of crimes commined on board or agains fixed platforms 
located on the continental shelf. 
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The International Convention for the Suppression of Terrorist Bombings 
of 1997.n Article 2 ofthis important convention provides that any person commits 
an offence under this treaty if that person: 

- unlawfully or intentionally delivers, places, discharges or detonates an 
explosive or other lethal device in, into or against a place or public use, a 
State or government facility, a public transportation system or an 
infrastructure facilitywith the intent to cause death or serious bodily harm:' 
or 

- with the intent to cause extensive destruction of such a place, facility or 
system, where such destruction results in or is likely to result in major 
economic loss." 

The treaty also provides for the criminalization of attempts to commit any of the 
offences listed above') and for broad accomplice liability." 

The International Convention on Suppression of Financing Terrorism of 
1999.4s The principal purpose ofthis treaty is to require States Parties to criminalize 
and establishjurisdiction over the enumerated offences and reaffirms the auf dedere 
aur judicare principle concerning these crimes. 

B. Substantive Law: Regional Efforls 
Regional organizations, such as the European Union, are also working on 

common legal frameworks to define terrorist offences and several provisions of 
the Treaty on European Unions pertain to terrorism and mutual assistance in 
combating the problem. For example, Article 29 specifically lists terrorism as a 
crime requiring common position, while Article 30 provides for police co-operation 
in combating terrorism and Article 31 sets forth measures governing judicial co- 
operation. The European Commission has also proposed a Council Framework 
Decision on combating terrorism to strengthen inter-European co-operation on 
this issue." 

C. Subsranlive Law: Galic Trial at the ICTY 
General Stanislav Galic, the former commander ofthe Sarajevo Romanija 

Corps of the Bosnian Serb Army is being prosecuted before the ICIY for his 
alleged role with respect to the Siege of Sarajevo, during a 23-month period from 
September 1992-August 1994. In its Pre-Trial Brief," the Prosecution has stated 
that "the principal objective of the campaign of sniping and shelling of civilians 
was to terrorize the civilian pop~lation."'~ The Pre-Trial Brief elaborates upon this 
objective in the followingtems: 

The intention to spread terror is evident, inter alia, from the widespread 
nature of civilian activities targeted, the manner in which the unlawful attacks 
were carried out, and the timing and the duration of the unlawful acts and threats 
of violence, which consisted of shelling and sniping. The nature of the civilian 
activities targeted demonstrates that the attacks were designed to strike at the 
heart, and be maximally disruptive, of civilian life. By anacking when civilians 
were most vulnerable, such as when seeking the necessities of life, visiting friends 

-. 
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or relatives, engaging in burial rites or private prayer. or anending rare recreational 
events aimed precisely at countering the growing social malaise, the attacks were 
intended to break the nerve ofthe population and to achieve the breakdown ofthe 
social f a b r i ~ . ~  

With respect to the legal elements required to prove the charge of inflicting 
terror, the Prosecution, in its Pre-Trial Brief, argued that this offence contains the 
following essential elements: 

- unlawful acts or threats of violence; 
- which caused terror to spread among the civilian population; 
- the acts or threats of violence were carried out with the primary purpose 

of spreading terror among the civilian population; 
- there is a nexus between the acts or threats and an armed conflict, whether 

international or internal in character; and 
- the Accused bears individual criminal responsibility for the acts or threats 

under either Article 7(1) or 7(3) of the Statute?' 

The trial is expected to last into the spring of 2003, with the judgement to 
be rendered in mid-2003. 

J Procedural Issues 
Concerning procedural issues, the most important are those surrounding 

the due process rights of the accused and will obviously depend on choice of 
forum. Perhaps the foremost issue is whether the defendant can get a fair trial. In 
light ofthe events of September 1 IU, it is not unreasonable to ask if any defendant 
could get a fair trial before a U.S. jury for these crimes. Moreover, in preparing a 
defence for such crimes, it would be necessary to ensure that the accused has 
access to exculpatory information and the right to compel witnesses on his or her 
behalf. Although these rights are enshrined in the international human rights 
conventions concerning due process, in practice they may be extremely difficult 
to provide in practice. 

Evidentiory Issues 
Issues concerning evidence may also be problematic in prosecuting 

terrorism cases.'2 The gathering and safekeeping of evidence is the first potential 
problem. Although many of these problems are not unique to prosecuting terrorist 
cases, the problems raised are typically more significant than in other types of 
prosecutions, in part because the stakes are ofien much higher in terrorist cases. 
For example. many witnesses may be unwilling or unable to testify in such cases, 
and it is extremely difficult to locate the "insider" witnesses who may be crucial to 
obtaining a conviction. Second,there are usually significant difficulties in collecting 
evidence in the field, especially in cases involving bombings. Although these 
problems may be overcome, think of the inherent dificulties in extracting evidence 
from the site of the World Trade Center or in the wake of the Lockerbie crime: 
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where evidence was strewn over miles of the Scottish countryside. In addition, 
there are often culruml and language difficulties to be surmounted when interviewing 
witnesses or suspects, a problem that may be exacerbated by the use of codes or 
ambiguous language among the suspects. 

Similar problems result at the trial stage, when it comes time to adduce 
the evidence in court. One ofthe most difficult hurdles to be overcome is the use 
in court of protected sources, such as intelligence officers and informants. 
Governments are often hesitant to pennit testimony from intelligence sources, 
who may be questioned about the methods used to obtain information. The same 
may be said of electronic intercepts and other classified forms of information. It 
may be necessruy to fashion unique forms of protection to allow such evidence to 
be used in court, depending on the forum. In those instances where established 
rules and jurisprudence do not permit such deviations, the prosecution of such 
cases may need lo be abandoned or shifted to another forum." It may also be 
difficult to obtain certified court interpreters who are fluent in the nuances of 
dialects or are attentive tocertain linguisticcharacteristics displayed by the wimesses 
or co-accused in the event that they testify. 

VI. Conclusions 
There are many options for bringing such perpetratorsto justice, although 

there is no preferred method of achieving this goal, since the various types of 
courts all face evidentiary and procedural hurdles. Without clear legal detinitions 
of the crimes involved, this task becomes all the more difficult. While the law 
may be limited in terms of the assistance that it plays in the fight against global 
terrorism. it nevertheless has an im~ortant role to ~ l a v .  As im~ortant as the . - 
prosecution of terrorists is to the international community, it is equally important 
to ensure that such trials are fair to the accused, because without fairness - and the 
perception of fairness - such trials may actually encourage other terrorists to strike. 

' Rather, as will be dtrcussrd infio, many mternellonal crimes fall within the rubric o f " a n a ~ s n "  and the 
cholcc ofporccutunal forum ma) detemtutc which specific oNence lo chnrge the accusrd wth 

See for example, the miicles published in ''Agora: Milirn~y Commirsions", 96AJlL 332 el. seq. (2002); 
Jordan 1. PAUST, "Anr;terrorlsm Military Commissionr: Couning Illegolily", 23 Mich. 1.I.L (No. 1. Fall 
2001). pp. 1-19; Kenneth ANDERSON, "What todo wirh Bin Loden ondAl-Qaeda Brmrisn?: A Qvolified 
Defense o/Mtl,rory Commisrionr and Unirsd Sfoter Policy on Deminees at Guantonomo Boy Now1 
Bose," 25 Harvard J .  Law & Pub. POI. (NO. 2, Spring 2002), pp.591-634. 

Iierr~naftcr. ICC The ICC was d~scusred ar a possible f m  for pmwcutlon norwilhsond~ng the fact 
tna lhc ICC cane :"to rsrsol~shmcnt on I Jul) 2002 and, pursuant to Anicle II(1) ol lhc Rumc Slatulc 
of the ln!rrnalson=l Ctimlnal Court Julv 17. 1998. N N  Doc. ArCONF.18319.. concc~cd in UN Doc. .~ ... ~ . - . -. .~ - ...... , ~ , .  ..,.. . ~~ ~ 

PCNICC~IY99flNFl~'. rcprtnled a1 37 I1.M 999 (1998)l (hcrctnaRer ICC s ~ ~ I c ) ,  only has)u~sdi~t ron  
lrom that a a a  forward Conscquently, the ICC has no !urisdinion a \ n  lhr events occuning p a r  lo I 
Jul! 2002 N c ~ e h e l c s s .  the ICC will bc dtscusscd infio. since it IS possible t hb  h1m acb el l c n o n m  
may bc prosecuted io h a t  courl. 

' ICC \larule Anicle 8( l )  sates: .The C o ~ n  *all have ju+dicdon in rerpccl of uuar crimes in panficular 
when corr!n~llcd as pan uf a plan or policy or as pan of 3 large-scale ammission of such crimes.~ The 
dcliberale dsc oflhc phra<c "sn panlcular" IS a prmecutorlal guidclinc. not a limitalion on)urisdicnan See 
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the commentary on ICC Statute An~clc 80), Willlam 1. F m c ~ , ,  "Cornmenlory on rhe Rome Srorure of 
!he inrernooonal Crmtinai Courl", Otto TRIFFTERER, ed., (Nomos Verlagsgesellschaft, 1999). p.l8l. 
msrgm 4. 

ICC Stalute Article 7(1) 

61CC Stamte Anicle 7(2Ha). 

' For a descrip~ion of such couns, see Daryl A. Mmls ,  "New Mechonimr l o r  the Enforcemenr of 
laernarionoi Humaniforion Low", 95 AnL, No. 4, October 2001, pp. 934 er. req. 

'See Kriangsak Krn\cn~tsmx& "lnremolionol C r i n i ~ l  Lm*", Oxford UP, 2001, pp.38-39. 

Due to national legislalion or human rights obligations, for example 

' O  Use 01 the tern 'military courts" includes caurts-martial, military commissions and military tribunals. 

I' Unless specifically noted, the u x  of the 1- "military CouM" in this paper refen to all thra m s  
of mechanisms. 7he differences between these types of wwts vary depending on national legislaion. 
Concernin%the use ofcouns martial and mililary commissions under U.S. law, see Daryl A. M m ~ s ,  "The 
Use o/Milirory Cornminions 10 Pmsscurc hdividuols Accused of Emr i s r  AEIS" % AJIL, NO. 2 April 
2002, pp. 320-328; PAWST. supra noa 180: AND-, mpro note 180. 

': Ihc  proposed use of rnilstary wmrr.asslons b) the United Slates was criticized not on the basis olthc 
proposal lo try alleged terronnr by such commiss~onsper se. hut ralher duc lo thc unilateral d a ~ s ~ o n  by 
xhr nush Adrninisuslton lo label scorer 01 indi\idusls as"unlawful combalanu."Thisdininctionovcr tlu 
source of thc crit~cism for the proposed 0% olmll~tary commissions by the United Stavr is significant. 
~t any ratc, lhmugh I May 2003. lhc U n ~ t d  States nus not conducted any mats hy rnil~lary wmmiuion. 

"The discussion in* oithc uisl of General Slanislav Galic before Ule 1 ~ T ~ ' p r w i d e s  a gwd cxmple 
of an on-going international l r i a l  whcrc the accused is chqed infer olio with inflicting Icnw. Although 
not a pro!ecution for 7enorism"perre. this caw could haveimportant ramifications lor fuNn inlrmalional 
prosecut!ons. 

1' Clifion M. JO~SON,  "inrrodu~rory NOIC 10 the hte~narionol Convenrion for the Suppression of !he 
Financing of Ermrism ". 39 ILM 268, 2000. 

" Id. 

'6 Of come, h e x  ucaties provide the legal basis for Slates Panics lo amend their criminal codcs, as 
required pursuant to their national constitutions, in order for these ueaties lo provide the bases for 
criminal prosecution. 

I' I0 ILM 133 (1971). 

'' id.. An. I (emphasis added). 

l9 10 ILM 1151 (1971). 

"Article 2 o f  this maly also criminalires anempu and aiding and abetting in the form of accamplice 
liability. 

" UN Doc. AIRESl3166 (1974). 13 ILM 41 (1974). 

l2 Id., Art. ](a). 

2, Id., An. I(b). 

l4 id.. An. I(c). 

25 Id., An. l(d). 

l6 Id., An. I(=). 

Doc. AIC,6/34n..23 (1979), 18 I LM 1456 (1979). 
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Id., para. 1 .  Parapph aph of this treaty criminalis anempts and aidin& snd abetting in the form of 
accomplice liability. 

z9 Reprinted in "lnlernarional Criminal Law: A Collrc~ion of lnurnarionol a d  European Inrrmmenrr ", 
Chrirtine VAN DEN WWGAERT and Guy Su;aotrs, eds. Klumr, 1996, p.55 el req. 

3OSee id., preambular paragraph (a) for a definition of this t m .  

I' Id., An. 7(2). 

32 Id.. An. 7(1). 

27 ILM 627 (1988). 

Id., h. I 

3' 27 ILM 668 (1988). 

"Id., An. I. k mun be suesscd that in ordsr for any ofthesc acts to be o f l e n ~ s  under thetreaty, the safe 
navigalion of thc vcssel in question muS be hindered by the act. 

"id. ,  Am.  2(a) and (b). 

An. Z(c). This provision provides: "Any person also commits an offense if that person lhre~tcns 
with or without a wndition, as is provided for under national law, aimed at wmpclling a physical m 
juridical person to do or refrain from doing any act, to commit any ofthe offenses set forth in paragraph 
I, subparepphs (b), (c) and (e), if that b e a t  is likely lo endanger tk safe navigation of the ship in 
question" 

39 27 ILM 685 (1988). 

'OU.N. Doc. A/Res/52/164 (1988). See also U.N. Doc. A/Red5IRIO (19%). 

4' M., An. 2(l). 

Id. 

'I Id.. An. 2(2). 

44 Id.. Art. 20) .  

'J 39 ILM 268 (2000). 

' 6  "Oflcial Journal of lhe E u r o p ~ n  Communities': No. C 191,29 July 1992, p. I er seq. as amended, 
see "Oflcioi Jourml of  he European Communilies", No. C 340, 10 November 1997, p. 1 el seq. 

'' See Commission of thc European Communities, "Proposal for o Council Framework Decision on 
cornbaring rerrorism" (presented by the Commission), Brussels, 19 September 2001, COM(2001) 521 
final, 200110217 (CNS). 

"Pmsecuror vr. Sronrslm Galic". Case No. IT-98-29-PT, "Prosecuror Y Pre-Triai Brief Pursuanr lo 
Rule" 65 ter (E)(i), 23 October 2001. 

'9 id., pm. 22. 

id . ,  para. 23-24. 

" Id., para. 142. 

5: Obviously, depending on h e  forum. the evidentiw and procedural issues (described in the following 
section) will v ~ .  

53 This may. of course, have a serious impact on !he either the fairness of the lrial or in the public 
confidence of any jud~emcnt rendered, parlicularly if ihe shifi in forum comes in mid-lrial. 
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MILITARY COMMISSIONS AND TERRORISM 

David Stoeltlng* 
31 Denv. J. IM'l 1.8 Poll 427(m) 

r427l 
President George W. Bush's Military Order of November 13,2001, issued just thirty-two days aHer the terrorist atrocities of 

September 11,2001, pointedly adopted the language of war and, almost by fiat, declared that terrorism was a war crime. As a resun, 
under the Military Order the light against terrorism became a 'state of armed conflict' n l  and terrorist acts became 'violations ofthe laws 
ol war.' 112 

These designations abtuptly erased bngheM distinctions between terrorism and war crimes and represented a signal departure 
lrom pre-911 t practice. More specifically, the Military Order has provaed the theoretical underpinning for allowing foreign terroiis to be 
subject to trial by American military commissions. The consequence has been the largest expansion of the jurisdiction of military 
commissions in Ameriin hisiory. n3 

The novelty d using miliary mmmissbns to try terrorists is apparent m several respects. First, unlike every other military 
commission ever created by the United States government, the Military Order. which is focused almost exclusively on terrorism, is 
designed to create tribunals not lor war criminals but tor terrorists. Next, terrorism and war crimes had been delined by diflerenl legal 
reglnes. The Order, however, collapses their definitions and blurs longstanding distinctions. Finally, military commissions have never 
before been used to try terrorists. As a long line of U.S. Supreme Court and Aitorney General Opinions demonstrate, military 
commissions had been restricted to members of an organized military force acting as an agent of a state or government. 

Using m~litary comm'ssmns o try terrorists, then, represents e stark departdre previous practce a m  policy. As a result, oecaJse tne 
comm:ssions env'saged by the Order at last amear to be nearina rea1,zation (almost iwo vean aner me Order's ~ssuancel. the Suorerne 
Court may have to d&ide.the legality of this 1'4281 approach. k d  while the governmeniwill emphasize its duty to protect national 
security in a time of 'war,' il s h o u ~  at least be recognized that permitting milikry commisions to try terrorists i i  a radically dierent 
approach. Indeed, supporters of the Military Order could more credibly argue that the exigencies ofSeptember 11 [sun? led to a 
catacivsmic transformation of international law leotimuino what had orevbuslv been illeoitimate. Better to acknowledoe an arouabiv 
necesiary shill in the legal landscape than to ass"ert a dubious consktency. 

" 

I. The Miiitary Order Creates a F O N ~  For Trying Terrorists 

In the immediate aftermath of September Il[suW1, the rhetorical and symbolic purposes of the Military Order were paramount. To begin 
with, the Order departed starkly from p b r  orders creating milnary commissions by focusing unambiguously on terrorism rather than 
violations of the laws of war. This is apparent from the face of the Order, whkh repeatedly menlwns terrorism and terrorists and clearly is 
directed at persons accused of terrorist acts rather than war crimes. In the 'Findings' section, for example, the Order states that 
'inlematiial terrorists' have committed 'grave acts of terrorism' and that there is a riik of 'lurther terrorist anacks: n4 Individuals 
'involved in international terrorism' may 'undertake futmer terrorist anacks.' n5 Military commissions are needed due to "the nature of 
international terrorism' for the 'prevention of terrorist attacks.bn6 

The Military Order, therefore, introduced and formalized the militarization of America's response to terrorism. It repudiated the idea 
that terrorism is strictly a criminal justice problem and, more importantly, established the legal basis for a long-term military approach to 
the problem of terrorism. By embracing the notion that terrorist acts are war crimes, the Military Order provided a conceptual context that 
sought to legitimate overwhelming force in response. Moreover, the Order delivered this message of resolve at the outset of the miliary 
response to terrorism. As a result, those suspected of terrorism during the length of this unending war are subjecl to what no foreign 
terrorist has ever faced belore: an American miMary tribunal stafled by U.S. soldiers as judges, no habeas corpus option and no right of 
appeal to civilian courts. 

The text of the Military Order demonstrates its single-minded emphasis on terrorists rather than war criminals. Section 2 of the 
Order, describing the persons eligible for Vial by military commissions, does not state that war criminals are to be subject to the 
commissions. Instead, the persons to be tried pursuant to the MilAary Order are any individual who 'is or was a member ol the 
organization known as al Qalda' and any individual who 'has enpaged in, aided or abened, or conspired to commit, acts of international 
tenorism, or acts in praparation therefor' designed to harm 'the iniled States, as citiiens, national security, foreign policy, or economy.' 
n7 The Military Order also permits trial by military 1'4291 commission of any individual who has 'knowingly harbored' current and former 
members at al Oaida or other persons that have engaged in, aided or abetted of conspired to commit terrolism. n8 

The Military Order's ~deological purposes were furlher evidenced by the fact that at the time of its pmmuigalicn Mere was no 
apparent intent to actually create commissions. Anhough vaiius rules and regulations regarding the operation of the commissions have 
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been released in the twenty months after the issuance of the Order. there has been no urgency to try persons by the commissions 
authorized by the Order. This is unusual. Other Presidential orders resuned in the tormation ol panels wKin a short period ol time. For 
example, the German saboteurs Prosecuted pursuant to President Rwsevelrs order in 1942 were already in custody the order was issued. n9 Wmin a two-month period, the saboteurs were captured, the military commission was ordered and completed its 
proceedings, the U.S. Supreme Court heard oral argumenls and upheld the legality of the trial, and the Germans were executed. In 
contrast, almost two years after the Order, only preliminary steps toward actually using the commissions have been taken,furlher 
suggesting that h e  rhetorical purposes of the Order, at least iniliaWy, were paramount. 

Ii. Acts of Terrorism Have Not Been Considered Oflenses TriaMa By MiMary Commissions 

Miliiary tribunals, not being courts of general jurisdiction, may only adjudicate crimes to the exlent aulhorized to do by an act of 
Congress or the common law of war. The leglimacy of terrorisls being tried by militaty commissions according to the Military Order, 
therefore, depends on whether such authorization exists either in a federal statute or in the laws of war. If neither Congress nor the laws 
of war permits such biais, any commissions created pursuant to the Milnary Order may be perceived as lacking ieg8imacy. n10 

Recarding the rust point, pbinly Congress has never authoriied miliary commissions to try terror'sts. No U.S. statue permls 
military commissbns to try terrcrisls. The StatulOry autloriw cRea in the M.Iltan, Order. Secl'on 821 of the UnWorm Code of Miliarv ~. . ~ ...-- ~ 

~ustice (UCMJ) dws n d  state that military tribuoik can k used to try terrorisis. instead, it simply preserves the welkstablished 
jurisdiction of military mmissions over crimes as established by statute or by the laws of war. The statute #sen states that it 'does not 
deprive milnary ['430] commissions ... of concurrent jurisdiction Iwilh courts-martial] with respect to offenders or offenses lhat by statute 
or by the law of war may be tried by military commissian.' n i l  

In the absence of staMoiy authorization. the question becomes whether the law of war. also known as international humanitarian 
law, permits such prosecutions. As the U.S. Attorney General opined In 1918, mililary courts cannot try individuals who are 'not a 
member of the military forces' unless they are 'subject to the jurisdiction of such court under the laws of war or martial law.' n12 Thus, 
the Issue s wheher the laws of nal which traodionall) has dellned tt@ lurlsdction of Amermn m l l r y  commlssmns, can be stretched to 
encompss terrcmm As shorn oeiow, while not enbrely mutually excluslve. lne aRS of terrcnsm m m m m  bv al Qa da and other 
groupithat are the focus of the Order cannot generally be fit intithe definaiinal framework of international hukanitarian law. 

The question of whether terrorism can be defined as a war crimes and therefore come within the juisclH~on ot miliilary 
wmmissions, laroelv de~ends on whether terroriim can be delmed as an 'internalionat armed conflict.' The most universalv acceoted 

" 7  . 
definition of war crimes, recognized in federal statutes 1113 and elsewhere, is the 'grave breaches' povisbfu ot the tour ~eheva 
Eanventi3ns 01 1949. n14 The Geneva Convenlions r q ~ i r e  an 'armed m l k c ~  wn 'h  may arse beheen huo or more ot the High 
Cantractno Part~es' as a threshsld reaL rement. n15 lsolalea anads over a wrod 0' vears av Dersons assoc,atw w In treelance 
terrorist nekorks unaniliated with any $overnment, however, generally havenot beenbebedas an armed conflit. Thus, the threshau 
requirement for applicafon of the Geneva Conventions. an 'armed conflict' - is not satisfied by a conflict between one High Contracting 
P a q  (the United States) and a transnational network of terrorists (a1 Qaeda). 

Violaliins of Commw Article 3 of the Geneva Conven f i ,  which apply to non-internatmat armed conflicts taking place withn the 
r r i i o i y  of a High Contracting Party, might be considered war crimes and therefore subject to military commissions. n16 However, 
Common ~rticle 3 has traditionally been viewed as applying to an armed conlict between rebel or insurgent groups and a 1'431) 
oovernment. The M i a w  Order. moreover. focuses on international rather than domestic crimes. The disconnect between terrorism and 
ihe armed conflict requirement k also underscored by the unending nature olthe 'war on terroriism,' its worldwide geographic scope and 
its applicability to a limitless number ol parties. 

These problems are compounded by the indeterminacy and controversy over the definition of terrorism. Although multilateral 
treaties have been concluded defining terror~sm largely in terms of specific actions such as airline hijacking, hodage-taking and 
bombinas, n17 a COm~rehensi~e treatv definifmn remains elusive. The notorious subiectivitv of definina terrorism, therefore. turthel 
suggest;; an incumpa~bility between the scope of war crimes and terrorism. 

- 

Yet another distincfion relates to Me lora in which the huo crimes are prosecuted. Terrorism prosecutions largely remain a 
prerogative of domestic courts, while war crimes are proseculed by both domestic courts (mdwling military courts) and internatianal 
tribunak. The United States, for examde, while applying an assortment of anti-terror'ism provisions in the United States Code to convict - 
foreign terrorists in federal district couis, also supports war crime prosecutions by the international criminal tribunals inThe Hague and 
elsewhere. nl8 In addition, during the Mafling of the Rome Treaty on the International Criminal Court in 1996-1998, the Uniled States 
vigorously opposed the inclusion of terrorism vrithin the ICCs jurlsdictin because of the lack of a consensus definition of terrorism and 
because domest~c courts had typically tried terrorism cases. 

This dichotomy is apparent in the fact that military tribunals have never before been used to try terroiists unaffiliated with an enemy 
government. Indeed, as discussed in Pall Ill below, Supreme Courl precedent endorses military jurisdiction over soldiers and agents of 
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enemy states, but not over civilians. The President's Military Order departs from this precedent by authorizing the military trial of foreign 
civilians suspected of engaging in, or cnnspiring to commit, acts ol international terrorism. 

lli. m e  Supreme Court Has Never Approved the Use of Military Commissions to Try Foreign Terrorists 

Prim to 9\11, the United States had not used mil'hary commissions to try foreign civilians unconnected to enemy armies. instead, military 
commissions r432) have trled persons acting on behal of, or at the direction of, a foreign government. n19 The Military Order does not 
require that defendants have any govemmenlai connectbn. Ouile to the contrary, the Order permits the prosecution of persons acting 
wholly independent of any government or conventional milkary group. Its very purpose is to provide a forum for a wide range of persons 
that have never before been prosecuted by military tribunals: foreign terroiists unaffiliated wilh any govemment. 

Anhough the Military Order is sui generis, its advmates argue that the precedent approving military commissions in other conlexts 
justifies the trial of terrorists by military commissions. As the While House Counsel argued shortly after the issuance of the Miliiaw Order. 
'the use of such [military] commissions has been consistently upheld by the Supreme~ourt.' n2b In fact, the Supreme Court hainever 
upheld lhe use of rnilitary commissions lo try foreign lerrorisls. The Court's jurisprudence only holds that rnilitary commissions may try 
foreign citizens that act on behalf of a country at war wilh the United States. 1121 The Court has also been suspicious of overly broad 
jurisddion for military tribunals. 

The Ouirin and Yamashiia cases are frequently cited for the proposition that foreign tenoiists may be properly tried by miliiary 
tribunals. Neither case, however. involved a foreion terrorist, and both involved Dersons actina as aaents of an enemv aovemmenl in a - - 
declared war against the United states. In Quirin:lhe defendants were agents of a foreign government during a declared war apainst the 
United States. mey landed on the American coast wearing German military uniforms, and 'received instrucths in Germany fmm an 
oHier of the German H~gh Cornmeno.' n22 They were paia by tne German govemment, arm tralneo at a German 'sabotage scnwl: 
r23 The cnarotno document staled that the defendants Here 'enemles ol the Unflea Slates an0 actina for ... the German Rech. a 
belligerent e&mi nation.' n24 

- 

Quirin variously refers to the defendants as 'unlawful belligerents.' 'enemy belligerents,' 'unlawful combatants,' and 'enemy 
combatants.' Nothing in W i n ,  however, supports the argument lhat these categories can be expanded to include foreign terrorists who 
are rot organized as a miiitary force, and who operate independent of any govemment. The delendants in Quiim themselves were, of 
course, agents of an enemy government during a declared war. Moreover, of the 'lamiliar examples' of enemy combalants relerenced 
by the Court in dim, such as 'the spy' or one who 'comes secretly through the [miMary] lines,' none encompass foreign terrorists. n25 
The Court cites examples of enemy combatants ['433] tried by military commissions from the Revolutionary War, the Mexican War, and 
the Civil War. In every instance, the enemy combatant was a member or agent of a conventional military force during a recognized 
armed conflict bebeen two such military forces, n26 

In Yamashita, the defendant was a Commanding General of the lmpeiial Japanese Army. n27 After Yamashita surrendered to the 
United States Army, General Machthur ordered a milnary commission be convened to try him. The Supreme Court held that Yamashita 
was an 'enemy combatant' and thal the miliiary commission was properly convened 'pursuant to the common law of war.' n28 The term 
'enemy combatanl,' however, was plainly used in Yamashila to connote a member of ihe organized miMary in a declared war against 
the United Slates. n29 Nothing in Yamashita supports the extension of h e  enemy combatant label to cover foreign terrorists. Indeed, the 
Court appears to limit a's holding to violations of the laws of war during declared wartime: 

The trial and punishment 01 enemy combatants wno have m m l e o  violations of tne aw of war ... :s an exercise of the a~thor ry 
sana~onw bv Conoress to aominister lhe svstem ot m;.taw lustice recwn,zed ov the law of war. That sanction is wilhout puali~cation as . - . . . . - 
to the exerciseif 16s authority so long as aslate of war - from itsdeciaratYon until peace is proclaimed, n30 

In Quirin and Yamashita, the Court used narrow language to uphald the jurisdiction of rnilitary commissions to try captured enemy 
soldiers during a declared war. These decisions nowhere provide direct support for the contention lhat milaary commissions may try 
terrorists. In cartlast, Supeme Court dec is i s  such as Milligan. Duncan and Reid (described below), limiting the authority of miliiary 
commissions outside of the QuirinfYamashita context, adopt broad language to restrict and limit the authoi i  of military commissions to 
try civilians. 

In Ex Parte Milligan, the Supreme Court held thal a United States cilizen could not be detained or imprisoned by the miiitary absent 
a declaration of martial law. In granting Milligan's habeas corpus application, the Court held that 'martial law, established on such a 
basis. destroys every guarantee of theconstitution and effectively renaers the 'miltary independenl of and sJperior to the c vll power. ' 
n3t Similarly ;n Duncan v Kananamolcu. the C o ~ n  rb.ea that a civllian nea oy the miiitary, when lhe clvillan COJIIS were open and 
functioning. ['434] cannot be tried by a miliiary tribunal, n32 

The Court again articulated the principle that military jurisdiction over civilians should be limited, not expanded, in Reid v. Covert. 
n33 In Reid, the Court held that the miiitary could not exercise criminal jurisdcfm over civilian defendants accused ot murdering soKirs 
stationed'overseas. The Court stated that 'the Founders envisioned the army as a necessary insfflution, but one dangerous to liberty if 
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not confined within its essenlial bounds.' n34 Reid, moreover, puts to rest the argument that Milligan is no longer gwd law in view of 
Ouirin. n35 in Reid, the Supreme Cowt, fiiteen years aher Ouirin, described Milligan as 'one ol the great landmarks in this Court's 
history.' n76 

In addition, prior Opinions of the United States Attorney General do not approve military commbimns in the absence of a 
deciaraiiin of maMal law, or when the accused is a civilian not charged with war crimes. n37 For example, in 1918 the U.S. Attorney 
General opined on the status of Pabie Waberski, an agent of the German government sent to the Unaed States to 'blow things up: n38 
Applying Milligan, the Attorney General distinguished between an 'act of war' and a 'crime,' and concluded that the acts of espionage of 
which Waberski was accused did not qualify as violations of the laws 01 war. n39 As a result, Waberski could not be t i i  by a milaary 
tribunal: 

In Vlis country, military 1r:b~nals. whemer couns-mart;al or m~li iry commss ons, can not [sic] constiidinally be granted jurisdictan to try 
DeMns charqea wdh acts 01 offences isk) comm~ned oulsae 01 the f eld of mii.tarv ooeratmns or territorv ~nder marlia: law or nth., , ~ , ~ ~ ~  ~- ~~ ~- , - . . - - . . .. -. . - . . - . - .. . - , 
kuliariy mifiary territory, except members of the military or naval forces or hose immediatelv attached to the forces such as camo 
followers, n40 

The issue of international personality informed another Attorney General Opinion approving trial by miliiry commissions over the Mood 
Indian tribe. n41 The Attorney General found It appropriate to apply the rules of war to such conflicts because the Indian tibes 'have 
been recognized as independent communhies for treaty-making purposes' and are capable dengaging in 'a negotiatbn for peace alter 
hostilif~s.' n42 Al Oaida, in contrast, is not recognized as r4351 having the ability to engage in international treaties or peace talks. 

The clarity of Milligan, Duncan and the Attorney General Opinions underscores the fact that, before W1, members of al Oaida were 
not considered 'enemy combatants' and the United Slates was chimed to be In an 'armed conflict' withal Oalda. This consensus 
existed even though it was known that al Oaida and bm Laden had planned and executed a series of deadiy termrist attacks against 
American targets; that bin Laden had issued a religious ediet calling for Americans to be murdered; and that ai M i a  planned future 
anacks against the United States, n43 Moreover, even absent the 'enemy combatant' or 'armed mnfli'ct'designations, the U.S. was not 
been prevented from undertaking miillsry strikes against terrorist targets when necessary. The United States did so against Ubya in 
1985. against Iraq in 1993, and against Sudan and Afghanistan in 1998. 

After September 11 [su'thl, however, Quirin and Yamashita were resurrected in support of the U.S. governments argument that the 
response to 911 1 quaiiii& as a "time of war' and that foreign terrorists are 'enemy combatants.' These designatiitv w e i  intended to 
leoitimlue not onlv the use of miliirv tribunals aoainst foreion terrorists. but also the indefinite delention bv militarv authoiiies of U.S. and - = . - : .  , ~~ 

tirelgn cfluens in the Uniled stateiand in ~uaianamo &yy. 

IV. Conclusion 

Certainly the laws of war should to some extent conform to changing circumstances and not remain stalic. lt $ also true, however. that 
international humanitarian law should not be infinitehl malleable to suit any circumstance and that our comm&nent to the rule of law 
shouM not be self-serving. As the Supreme Court staled in Yamashi, 'we do not make the laws of war but we respect them.' n M  
Before September 1 t[sutnl, the Unned States ~egulariy IamDaSted other coLntres lor trylng lerrorists before m~l~tary tibunals. Now. 
however. this is described as crilicsm ol 'the Drocess and not the toldn ' n45 If the United Slates s to emDark now on mrliirv tr:als of 
foreign civilians, the legal juslHication tor lhii unprecedented step needs to be dearer. Continuing to juslw such trials as consktent with 
'internationally accepted practice wiih deep hbtoricat roots' n46 will undermine their legitimacy. Absent a greater degree ol consensus 
on the legality of such measures, the Uniled States should not champicn military t i ~ l s  of civilians as an acceptable international norm. 

FOOTNOTES: 
'Of the New York Bar; Immediate Past Chair, Commmee on International Criminal Law, ABA Section of lnternalional Law and 
Practice; Chair, Committee on African Affairs. Association of the Bar of the City of New York. This article arises from a paper 
delivered on March 23,2Mn, as pad of Me Sutton Colloquium at the University of Denver College of Law. I am grateful to the 
organizers of the Colloquium, including Prof. Ved P. Nanda. Prof. Michael Scharf and Prol. Paul Williams. The views expressed 
herein are solely those of the author. 

nl .  Military Order of Nov. 13.2001, 66 Fed. Reg. 57833 (Nov. 16,2W1). 

n2. Id. 

n3. See William H. Tah. Remarks at the OSCE Human Dimension im~lementalian Meetino ISem. 10.20M) ('The act of - .  . 
detaining enemy combatants Is no1 an acl of punishment. Rather, it is inlended first and foremost to prevent enemy combatants 
from continuing to fight.') (transcript available at httpJI~~~.osce.orglodihrlhdirn~20021doe/speechcscore1 .$dl). 
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n4. Mililary Order, supra lwts 1. 

n5. Id. 

n6. Id. 

n7. Id. 

n8. MiMry Order, supra note 1. 

n9. &minbnent of Military Commissbn, 7Fed. Reg. 5103 (July 2.1942). 

n10. The Military Order reliss upcn the President's authority as Commander in Chief and the Authorization for Use of 
Military Force Joint Resolution. 10 U.S.C. 836 (1998); S.J. Res. 23 10nhCong. (2W1). The President's author'* as 
Commander in Chief to create military commissions, however, must be exercised consistently with the laws of war. k to the 
Joint Resolution, it authorized the use of force, not b e  aealion d mililary commissions to tererrists. It has been argued that 
authorizing m i l k y  force against terrorsm necessarily includes authorizing military trial of terrorists. There is no evidence, 
however, that Congress intended 10 approve miliiary commissions, which had never been used previously to try terrorists. 

n i l .  10 U.S.C. 821 (2003). See also Ex Parfe Vallandigharn, 68 U.S. 243,249 (1863)('Miltary jurisd'etion is of hvo kinds. 
First, that which is conferred and defined by statute: second, that which is derived hom the common law of war). 

1112. Trial 01 Spies by Military Tribunals, 31 U.S. Op. A h  Gen. 356, 364. 

n13. See War Crimes Act of 1996, 18 U.S.C. 2441 (defining war crimes to mean, inter a l i ,  any conduct (1) defined as a 
grave breach under the Geneva Conventions; (2) prohibited by Hague Convention IV; (3) that violates m m o n  Article 3 of Ule 
Geneva Conventions; or (4) willfully kills w seriously injures civiians through mines or booby-traps). 

n14. Protection of War Victims: Prisoners of War. Aug. 12, 1949. 6 U.S.T. 3316: Protection of War Vidirns: Civilian 
Persons, Aug. 12, 1949, 6 U.S.T. 3516; Protection 01 War Victims: Armed Forces in the Field, Aug. 12,1949,6 U.S.T. 31 14; 
Protection of War Victims: Armed Forces at Sea, Aug. 12, 1949,6 U.S.T. 321Z 

n15. Id. at art. 2. 

n16. Id. at art. 3. 

n17. See Suppression of Unlawful Seizureof Aircrafl (Hijacking), Dee. 16,1970.22 U.S.11641; Protocol for the 
Suppression ol Unlawful Acts of Violence at Airports Sewing International Civil Aviation, Feb. 24, 1988, trealy doc. 100-19. 

n18. See UnitedStates v. Bin Laden, 92 F. Supp.2d 189 (S.D.N.Y. 2000) (upholding extraterritorial reach of U.S. cf'minal 
staMes to persons accused of bombing U.S. Embassies in Kenya and Tanzania): UnitsdStates v. Rahman, 189 F.3dB8, 160 
(2d Cir. 1999) (affirming convictions folbwing nine-month jury 1 i i l  ol ten delendanls tor 'seditius conspiracy and other offenses 
ariing out of a wide-ranging plot to conducl a campaign of urban terrorism'); United States v. Safameh, 152 F.3d 88 (Zd Cir. 
1998) (aflirming convictions of four delendants who assisted in bombing of World Trade Center). 

n19. E.g., Johnson v. Eisentrager, 339 U.S. 763, 765 (1950) (German cituens acting 'in the sewice of German armed 
torces in China' were properly convicted of violating Me laws of war following trial by military commission). 

n20. Albedo R. Gonzales, Martial Justice, Full and Fair, N.Y. Times, Nov. 30,2001, at A27. 

n21. Johnson v. Eisentrager, 339 U.S. 763 (IQSO); Ex Parfe Ouirin, 317U.S. 1: In re Yamashila. 327 U.S. 1. 

n22. Ex Parfe Quirin, 317 U.S. 1, 7-8 (1942). 

n23. Id. 

1124, I d  at 15. 

n25. Id at 12. 

n26. Ouirim lists the folbwing persons as Yamiliar examples' of 'offenders aaainst the law of war subject to trial and 
punishment by militaly tribunals': Major Andre, an ollicer of the British Amy; T.E. Hogg, who had been'commissioned, enrolled. 
enlsted or engaged'by the Cmfederate Army: John Y. Beall, who held a commission in the Confederate Navy: Robert C. 
Kennedy, a Captain of the Confederate Army; William Murphy, a 'rebel emissary'; and other 'soldiers and officers 'now or late of 
the Confederate Army." Id. at n. 9, n. 10. 

n27. h re Yamashila, 327 U.S. 1,4 (1946). 

n28. Id. at 19. 
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1130. Id. at 11 (emphasis added). 

n31. Ex Pane Milligan. 71 U.S. 2, 124 (1866). 

n32. Duncan v. Kahanarnoku, 327U.S. 304 (1946). 

n33. Reidv. Coven, 354 U.S. 1 (1957). 

1134. Id. a1 23-24. 

n35. in Quirin, Attorney General Biddle disparaged Milligan by arguing that 'the English courts have ... long since rejected 
the doctrine of Ex parte Milligan.' Ouirin, 317. U.S. at 26. 

1136. Reid v. Coverl. 354 U.S. 1 a1 30. 

n37. See Military Commissions, 1 1  Op. M y  Gen. 297 (1865) (approving trial by military bibunal of assassins of President 
Lincoln because at 'time of the assassinalmn a civil war was flagrant ...I and] Martial law had been declare@). 

n38. Trial of Spies by Military Tribunals, 31 Op. Atf'y Gen. 356 (1918). 

n39. id. 

n40. Trial of Spies by Military Tribunals, 31 Op. Atl'y Gen. 356 (1918). 

n41. The Modoc Indian Prisoners, 14 Op. Aff'y Gen. 249 (1873). 

n42. Id. 

1143. See generally Exec. Order No. 13,129, (July 4,1999) (declaring a national emergency due to finding that Afghanistan 
was being 'used as a safe haven and base operations for Usama bin Ladin and the Al-Oaida organizatii who have committed 
and threaten to continue to comml acts of violence against the United States and its nationals'): Mark E. Kosnik, The Military 
Response to Terrorism, NWC Rev. (Spring 2000) available at httpJlwww.nwc.navy.miVpesIreview/20~1-spO.htm 
(last visited Mar. 3,2033). 

n44. Yamashila, 327U.S. st 15. 

n45. Pierre-Richard Prosper, DOJ Oversight: Preserving Our Freedoms While Defending Against Terrorism, Statement 
Befoie the Senate Jud'iary Committee (Dec. 4,2001). 

n46. Id. 
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Rome Statute - Part 2. Jurisdiction, Admissibility and Applicable Law Page 1 of 4 

1. The Court shall have jurisdiction in respect of war crimes in particular whm committed as part of a plan or policy or 
as pan of a large-scale commission of such crimes. 

2. For the purpose of this StaNte, "war crimes" means: 

(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of the following acts against 
persons or property protected under the provisions of the relevant Geneva Convention: 

(i) Wilful killing; 

(ii) Torture or inhuman treatment, including biological experiments; 

(iii) Wilfully causing great suffering, or serious injury to body or health; 

(iv) Extensive destruction and appropriation of property, not justified by military necessity and carried out 
unlawfully and wantonly:: 

(v) Compelling a prisoner of war or other protected person to serve in the forces of a hostile Power; 

(vi) Wilfully depriving a prisoner of war or other protected person of the rights of fair and regular trial; 

(vii) Unlawful deportation or transfer or unlawfal confinement; 

(viii) Taking of hostages. 

@) Other serious violations of the laws and customs applicable in international armed conflict, within the 
established framework of international law, namely, any of the following acts: 

(i) Intentionally directing attacks against the civilian population as such or against individual civilians not 
taking direct pan in hostilities; 

(ii) Intentionally directing attacks against civilian objects, that is, objects which are not militay objectives; 

(iii) Intentionally directing attacks against personnel, installations, material, units or vehicles involved in a 
humanitarian assistance oroeacekee~ine mission in accordance with the Charter of the UnitedNations. as . - 
long as they are entitled to the protection given to civilians or civilian objects under the international law of 
armed conflict; 

(iv) lntentionally launching an attack in the knowledge that such attack will cause incidental loss of life or 
injury to civilians or damage to civilian objects or widespread, long-term and severe damage to the naNI'al 
environment which would be clearly excessive in relation to the concrete and direct overall military advantage 
anticipated; 

(v) Attacking or bombarding, by whatever means, towns, villages, dwellings or buildings which are 
undefended and which are not military objectives; 

(vi) Killing or wounding a combatant who, having laid down his arms or having no longer means of 
defence, has surrendered at discretion; 

(vii) Making improper use of a flag of truce, of the flag or of the milimy insignia and uniform of the enemy 
or of the United Nations, as well as of the distinctive emblems of the Genev Conventions, resulting in death 
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Rome Statute - Part 2. Jurisdiction, Admissibility and Applicable Law Page 2 of 4 

or serious personal injury; 

(viii) The transfer, directly or indirectly, by the Occupying Power of parts of its own civilian population into 
the tenitory it occupies, or the deportation or transfer of all or pans of the population of the occupied territory 
within or outside this territory; 

(ix) Intentionally directing attacks against buildings dedicated to religion, education, an, science or 
charitable puposes, historic monuments, hospitals and places where the sick and wounded are collected, 
provided they are not military objectives; 

(x) Subjecting persons who are in the power of an adverse party to physical mutilation or to medical or 
scientific experiments of any kind which are neither justified by the medical, dental or hospital treatment of 
the person concerned nor carried out in his or her interest, and which cause death to or seriously endanger the 
health of such person or persons; 

(xi) Killing or wounding treacherously individuals belonging to the hostile nation or army; 

(xii) Declaring that no quarter will be given; 

(xiii) Destroying or seizing the enemy's property unless suchdesvuction or seizure be imperatively 
demanded by the necessities of war; 

(xiv) Declaring abolished, suspended or inadmissible In a coun of law the rights and actions of the nationals 
of the hostile party; 

(xv) Compelling the nationals of the hostile party to take pa17 in the operations of war directed against their 
own counhy, even if they were in the belligerent's service before the commencement of the wpr, 

(xvi) Pillaging a tow)  or place, even when taken by assault; 

(xvii) Employing poison or poisoned weapons; 

(xviii) Employing asphyxiating, poisonous or other gases, and all analogous liquids, materials or devices; 

(xix) Employing bullets which expand or flatten easily in the human body, such as bullets with a hard 
envelope which does not entirely cover the core or is pierced with incisions; 

(XX) Employing weapons, projectiles and material and methods of warfare which are of a nature to cause 
suneriluous iniuw or unnecessw suffering or which are inherently indiscriminate in violation of the 
international L w b f  armed confll'ct, that such weapons, projectiles and material and methods of 
warfare are the subject of a comprehensive prohibition and are included in an annex to this Statute, by an 
amendment in accordance with the relevant provisions set forth in articles 121 and 123; 

(xxi) Commining outrages upon personal dignity, in particular humiliating and degrading treatment; 

(xxii) Committing rape, sexual slavery, enforced prostihltion, forced pregnancy, as defmed in article 7, 
paragraph 2 (f), enforced sterilization, or any other form of sexual violence also constituting a grave breach of 
the Geneva Conventions; 

(xxiii) Utilizing the presence of s clvilian or other protected person to render certain points, areas or military 
forces immune from military operations; 

(xxiv) Intentionally directing attacks against buildings, material, medical units and transport, and pemnnel 

Attachment s toRE- 334 

Page 286 of 362



l i o m e  Statute - Part 2. Jurisdiction, Admissibility and Applicable Law Page 3 of 4 

using the distinctive emblems of the Geneva Conventions in conformity with international law; 

(XXV) lntentionally using starvation of civilians as a method of warfare by depriving them of objects 
indispensable to their survival, including wilfully impeding relief supplies as provided for under the Geneva 
Conventions; 

(xxvi) Conscripting or enlisting children under the age of fifteen years into the national anned forces or 
using them to participate actively in hostilities. 

(c) In the case of an armed conflict not of an international character, serious violations of article 3 common to the 
four Geneva Conventions of 12 August 1949, namely, any of the following acts committed against persons taking no 
active pan in the hostilities, including members of armed forces who have laid down their arms and those placed 
degmbat  by sickness, wounds, detention or any other cause: 

(i) Violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture; 

(ii) Committing outrages upon personal dignity, in particular humiliating and degrading treatment; 

(iii) Taking of hostages; 

(iv) The passing of sentences and the carrying out of executions without previous judgement pronounced by 
a regularly constituted court, affording all judicial guarantees which are generally recognized as indispensable. 

(d) Paragraph 2 (c) applies to armed conflicts not of an international character and thus does not apply to situations 
of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence or other acts of a similar 
nature. 

(e) Other serious violations of the laws and customs applicable in armed conflicts not of an international character, 
within the established framework of international law, namely, any of the following acts: 

(i) Intentionally directing anacks against the civilian population as such or against individual civilians not 
taking direct pan in hostilities; 

(ii) Intentionally directing attacks against buildings, material, medical units and transport, and personnel 
using the distinctive emblems of the Geneva Conventions in conformity with international law; 

(iii) Intentionally directing attacks against personnel, installations, material, units or vehicles involved in a 
humanitarian assistance or peacekeeping mission in accordance with the Charter of the United Nations. as 
long as they are entitled to the protection given to civilians or civilian objects under the international law of 
armed conflict; 

(iv) Intentionally directing anacks against buildings dedicated to religion, education, art, science or 
charitable purposes, hhstoric monuments, hospitals and places where the sick and wounded are collected, 
provided they are not military objectives; 

(v) Pillaging a town or place, even when taken by assault; 

(vi) Committing rape, sexual slavery, enforced prostitution, forced pregnancy, as defmed in article 7, 
paragraph 2 (0, enforced sterilization, and any other form of sexual violence also constituting a serious . ~ -~ 

violation of article 3 common to the four Geneva Conventions; 
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(vii) Conscripting or enlisting children under the age of tifieen years into armed forces or groups or using 
them to participate actively in hostilities; 

(viii) Ordering the displacement of the civilian population for reasons related to the conflict, unless the 
security of the civilians involved or imperative miliUiry reasons so demand; 

(ix) Killing or wound~ng treacherously a combatant adversary; 

(x) Declaring that no quaner will be given; 

(xi) Subjecting penons who are in the power of another party to the conflict to physical mutilation or to 
medical or scientific experiments of any kind which are neither justified by the medical, dental or hospital 
treatment of the person concerned nor carried out in his or her interest, and which cause death to or seriously 
endanger the health of such person or persons; 

(xii) Destroying or seizing the property of an adversary unless such destruction or seizure be imperatively 
demanded by the necessities of the conflict; 

(f) Paragraph 2 (e) applies to armed conflicts not of an international character and thus does not apply to siNations 
of internal disturbances and tensions, such as riots, ~solated and sporadic acts of violence or other acts of a similar 
nature. It applies to anned conflicts that take place in the territory of a State when there is protracted armed conflict 
between governmental authorities and organized armed groups or between such groups. 

3. Nothing in paragraph 2 (c) and (e) shall affect the responsibility of a Government to maintain or re-establish law and 
order in the State or to defend the unily and territorial integrity ofthe State, by all legitimate means. 
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U.S, Department of State, April 2000 

lntroduction 

The US Government continues its commitment to use all tools necessary-including international 
diplomacy, law enforcement, intelligence collection and sharing, and military force-to counter 
current terrorist threats and hold terrorists accountable for past actions. Terrorists seek refuge in 
"swamps" where government control is weak or governments are sympathetic. We seek to drain 
these swamps. Through international and domestic legislation and strengthened law enforcement, 
the United States seeks to lirnit the room in which terrorists can move, plan, raise funds, and 
operate. Our goal is to eliminate terrorist safehavens, dry up their sources of revenue, break up 
their cells, disrupt their movements, and criminalize their behavior. We work closely with other 
countries to increase international political will to limit all aspects of terrorists' efforts. 

US counterterrorist policies are tailored to combat what we believe to be the shifting trends in 
terrorism. One trend is the shift from well-organized, localized groups supported by state 
sponsors to loosely organized, international networks of terrorists. Such a network supported 
the failed attempt to smugglt: explosives material and detonating devices into Seattle in December. 
With the decrease of state funding, these loosely networked individuals and groups have turned 
increasingly to other sources of funding, including private sponsorship, narcotrafficking, crime, 
and illegal trade. This shift parallels a change from primarily politically motivated temrism to 
terrorism that is more religiously or ideologically motivated. Another trend is the shift eastward 
of the locus of terrorism from the Middle East to South Asia, specifically Afghanistan. As most 
Middle Eastern governments have strengthened their counterterrorist response, terrorists and 
their organizations have sought safehaven in areas where they can operate with impunity. 
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The amended law requires the Department of State to report on the extent to which other 
countries cooperate with the United States in apprehending, convicting, and punishing terrorists 
responsible for attacking US citizens or interests. The law also requires that this repon describe 
the extent to which foreign governments are cooperating, or have cooperated during the previous 
five years, in preventing future acts of terrorism. As permitted in the amended legislation, the 
Department is submitting such information to Congress in a classified annex to this unclassified 
report. 

Definitions 

No one definition of terrorism has gained universal acceptance. For the purposes of this report, 
however, we have chosen the definition of terrorism contained in Title 22 of the United States 
Code, Section 2656f(d). That statute contains the following definitions: 

The term "terrorism" means premeditated, politically motivated violence perpetrated 
against noncombatant' targets by subnational groups or clandestine agents, usually 
intended to influence an audience. 

The term "international terrorism" means terrorism involving citizens or the temtory of more 
than one country. 

The t e n  "terrorist group" means any group practicing, or that has significant subgroups that 
practice, international terrorism. 

The US Government has enlployed these definitions of terrorism for statistical and analytical 
purposes since 1983. 

Domestic terrorism is a more widespread phenomenon than international terrorism. Because 
international terrorism has 3 direct impact on US interests, it is the primary focus of this report. 
Nonetheless, the report also describes, but does not provide statistics on, significant 
developments in domestic terrorism. 

Contents 
Introduction 
The Year in Review 
Africa Overview 

Angola 
Ethiopia 
Liberia 
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) 
UNITED STATES OF AMERICA ) PROSECUTION RESPONSE TO 

) DEFENSE MOTION TO STRIKE 
) THE WORD TERRORISM FROM 

v. ) CHARGE 1: TERRORISM IS NOT 
1 AN OFFENSE TRIABLE BY 
1 MILITARY COMMISSION 

DAVID MATTHEW HICKS ) 

) 18 October 2004 

1. Timeliness. This response is being filed within the timeline established by the 
Presiding Officer. 

2. Position on the Motion. The Defense Motion to strike the word "Terrorism" from 
Charge 1 should be denied. The concept, and indeed the charge, of terrorism are 
historically recognized as a violation of the law of war, international conventional law 
and United States (U.S.) domestic law. 

a. On September 11,2001, the al Qaida terrorist network used hijacked 
commercial airliners to attack prominent targets in the United States. Approximately 
3,000 people were killed in those attacks. 

b. One week. later, in response to these "acts of treacherous violence," Congress 
passed a joint resolution which states, in part, "that the President is authorized to use all 
necessary and appropriate force against those nations, organizations, or persons he 
determines planned, authorized, committed, or aided the terrorist attacks that occurred on 
September 1 1,2001, or harbored such organizations or persons, in order to prevent any 
future acts of international terrorism against the United States by such nations, 
organizations or persons." Authorization for Use of Military Force ('the AUMF'), 1 15 
Stat 224. 

c. On October '7,2001, the President ordered United States Armed Forces to 
Afghanistan, with a mi!rsion to subdue al Qaeda and quell the Taliban regime that was 
known to support it.' 

d. The President issued his Military Order of November 13, 2001 
("Detention, Treatment, and Trial of Certain Non-Citizens in the War Against 
  error ism").^ In doing so, the President expressly relied on the authority 
vested in him as Commander in Chief of the Armed Forces of the United 
States by the Constitution and the laws of the United States of America, 

' h~p://www.whitehoue:.gov/news/releases/2001/10/20011007-8.html 
66 Fed. Reg. 222 (November 16,2001) 
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including the AUMF and Sections 821 and 836 of Title 10, United States 
code? 

e. In his Order, the President determined that "(tlo protect the United 
States and its citizens, itnd for the effective conduct of military operations and 
prevention of terrorist attacks, it is necessary for individuals subject to this 
order. . . to be detained, and, when tried, to be tried for violations of the laws 
of war and other applicable laws by military tribunals." 

f. The President ordered, "Any individual subject to this order shall, 
when tried, be tried by military commission for any and all offenses triable by 
military commission that such individual is alleged to have committed . . . ."5 

He directed the Secretary of Defense to "issue such orders and regulations . . . 
as may be necessary to carry out" this ~ r d e r . ~  

g. Pursuant to this directive by the President, the Secretary of Defense 
on March 21, 200:1, issued Department of Defense Military Commission 
Order (MCO) No. 1 establishing jurisdiction over persons (those subject to the 
President's Military Order and alleged to have committed an offense in a 
charge that has been referred to the Commission by the Appointing 
~ u t h o r i t ~ ) ~  and over offenses (violations of the laws of war and all other 
offenses triable by military ~ommission) .~ The Secretary directed the 
Department of Defense General Counsel to "issue such instructions consistent 
with the President'!; Military Order and this Order as the General Counsel 
deems necessary to facilitate the conduct of proceedings by such 
Commissions . . . ."" 

' Sections 821 and 836 are. respectively, Articles 21 and 36 of the Uniform Code of Military Justice ("UCMI"). These 
sections provide, in relevad part: 

Art. 21. Jurisdiction of courts-martial not exclusive 

The provisions of this chapter conferring jurisdiction upon courts-martial do not deprive military 
comniissions. provost courts, or other military tribunals of concurrent iurisdiction with respect to offenders or offenses 
that by statute or by the law ofwai may be tried by military commissions, provost courts, or other military tribunals. 

Art. 36. President ,nay prescribe rules 

(a) Preh.ial. trial. and nost-hial orocedures. including modes of oroof. for cases arising under this chaoter . . .  - . . 
triable in courts-martial, military commission and other military tribunals . . . may be prescribed by the 
President bv reaulations which shall, so far as he considers ~racticable, apply the principles of law and . . .. . . 
the rules of evidence generally recognized in the trial of crim~nal cases in the United States district 
courts, but which may not be contrav to or inconsistent with this chapter. 

(b) All rules and regulations made under this article shall be uniform insofar as practicable. 

' 66 Fed. Reg. 222 (November 16,2001), Section l(e). 
Ld. at Section >(a). 

'id. at Section 2(b). 
' Militiarv Commission Order (MCO) No. I ,  para. 3(A). 
' I d  at p.m. 3(B). 
i d  at para. 8(A). 
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h. The General Counsel of the Department of Defense issued a series 
of Military Comn~ission Instructions (MCls) for trials by Military 
Commission. Included in these instructions is MCI No. 2 which addresses 
"Crimes and Elements for Trial by Military Commission," in which one of the 
enumerated crimes is "Terrorism." The elements of the crime of "Terrorism" 
are identified as follows: 

(1) The accused killed or inflicted bodily harm on one or more persons or 
d'estroyed property; 

(2) The accused: 

(a) intended to kill or inflict bodily harm on one or more persons; 

(11) intentionally engaged in an act that is inherently dangerous to 
another and evinces a wanton disregard of human life; 

(3) The killing, harm or destruction was intended to intimidate or coerce a 
civilian population, or to influence the policy of a government by 
intimidation or coercion: and 

(4) The killiilg or destruction took place in the context of and was 
associated with armed conflicts 

Military Commission Irlstruction No. 2, para. 6B.2a. 

i. On June 9,2004, the Appointing Authority approved charges against 
the Accused including Conspiracy to Commit the Offense of Terrorism. 
Terrorism is an enumerated charge in MCI No. 2,'' and Conspiracy is an 
enumerated form of liability." On June 25, 2004, the Appointing Authority 
referred the charges to (he Military Commission for trial. 

4. Legal Authority Citf:d. 

a. Military (Cotnmission Order (MCO) No. 1. 
b. Military Commission Instruction (MCI) No. 2. 
c. President's ]Military Order, 66 Fed. Reg. 222 (November 16,2001). 
d. Articles 21 and 36 of the IJniform Code of Military Justice, 10 U.S.C. §§ 821, 

836. 
e. Report o:f the Commission on Responsibilities, UN War Crimes Commission, 

History of the United Nations War Crimes Commission and the development 
of the laws cfwar (London: HMSO, 1948). 

' O  MCI No. 2, para. 6(B)(3:l and (4). 
" Id. at para. 6(C)(6) and ((7). 
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f. Report of Robert H. Jackson, United States Representative to the International 
Conference on Military Trials, London, 1945 (Washington D.C.: US 
Government Printing Off~ce, 1949). 

g. Kriangsak Kittichaisaree, International Criminal Law (2001). 
h. Trial of Shigeki Motomura andothers, 13 Law R. Trials War Crim. 138. 
i. United States Field ManualNo. 27-10: The Law of Land Warfare 

(Washington D.C.: Department of the Army) (1956). 
j. United Kingdom Manual of Military Law, Part 111: The Law of War on Land 

(London: The War Ofice,  HMSO) (1958). 
k. International Convention for the Suppression of the Financing of Terrorism, 

Jan. 10,2000. 
I. http://untr~v.un.oralEnnlish/Terrorism.asp 
m. Madsen c. Kinsella, 343 U.S. 341, 346-7 (1952) 
n. Ex Parte Quirin, 3 17, U.S. 1 (1942). 
p. Hamdi, e l a l  v. Rumsfeld, Secretary ofDefense, et. al., (124 S.Ct. 2633,2639 

(2004). 
q. 18 U.S.C. $2332. Homicide. 
r. 18 U.S.C. 52332a. Use of certain weapons of mass destruction. 
s. 18 U.S.C. 52332b. Acts of terrorism transcending national boundaries. 
t. 18 U.S.C. 52332f. Bombing of public use, government facilities, public 

transportation systems and infrastructures. 
u. 18 U.S.C. 52339. Harboring or concealing terrorists. 
v. 18 U.S.C. 52339A. Providing material support to terrorists. 
w. 18 U.S.C. 52339B. Providing material support or resources to designated 

foreign te:rrorist organizations. 
x. 18 U.S.C. $;!339C Prohibitions against the financing of terrorism. 

5. Discussion. The Defense moves to strike "terrorism" from Charge 1 because 
terrorism is not an offense under the law of war and Congress has not enacted legislation 
making terrorism an offense triable by military commission. This argument is without 
merit. 

a. Terrorism is an Offense under International Law 

Terrorism is a violation of international law, both as a violation of the law of war 
and conventional law addressing specific aspects of terrorism. Terrorism is also a 
violation of U.S. law. 

Acts of terro~rism as a violation of laws of armed conflict were first codified in 
1945 in The Australia's War Crimes Act of 1945. That was followed by Article 33 of 
the 1949 Geneva Convention IV, Article 51(2) of the Additional Protocol I and 
Article 4(d) and 13 sub-paragraph 2 of Additional Protocol I1 to the Geneva 
Conventions of 1949. The concept of "terrorism" as a chargeable war crime was 
contemplated, as early as 1919 by the Commission on Responsibilities, a body created by 
the Preliminary Peace conference of Paris to inquire into the breaches of the laws and 
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customs of war comrnitted by Germany and its allies during World War 1.'' The 
Australia's War Crin~es Act of 1945, which criminalized "systematic terrorism," credited 
the work of the Com~mission on ~es~ons ib i l i t i e s . ' ~  

In 1945, the c:oncept of terrorism was again discussed at the London Conference, 
which was assembled to negotiate the formation of the International Military Tribunal 
(IMT). In fact, the British delegation went so far as to propose specific language 
criminalizing terror against civilians in the context of armed conflict.14 Interestingly, 
the proposed language does not significantly depart from the definition contained in MCI 
No. 2. 

While terrori:jm as a crime was not specifically included in Article 6 of the 
Nuremberg Charter of 1945, the elements of terrorism can be seen in the offenses that 
were included in the Charter designed to prosecute and punish those who would commit 
offenses against civilians, that is, war crimes and crimes against humanity. Among the 
war crimes that incorporated elements of terrorism were: murder of the civilian 
population, plunder of public or private property. wanton destruction of cities, towns or 
villages, or devastation not justified by military necessity. The crimes against humanity 
that address elements ofterrorism included: murder and other inhumane acts committed 
against any civilian population, before or during war, or persecutions on political, racial 
or religious grounds in execution of or in connection with any crime within the 
jurisdiction of the Tribunal. Kriangsak Kittichaisaree, International Criminal Law p. 87 
(2001). 

The first conviction for a "terror charge" by a tribunal was delivered in July 1947 
in Makassar in the Netherlands East-Indies (N.E.I.), now known as Indonesia. The 
offenses alleged in h4ot0rnura'~ were charged in the indictment as 

systematic terrorism against persons by the Japanese of punishable acts 
... this systematic terrorism taking the form of repeated, regular and 
lengthy torture andlor ill-treatment, the seizing of men and women on the 
grounds of wild rumors, repeatedly striking them ... the aforesaid acts 
having led or at least contributed to the death, severe physical and mental 
suffering of many. 16 

' I  See On the Commission on Responsibilities. see UN War Crimes Conlmission, History of the UnitedNations War 
Crlmes Commission and the developmen1 of the laws ofwar (London: HMSO, 1948), CH.III and id at IS. 
" i d .  
l4 The tribunal shall have the power to hy, convict and sentence any person who has, in any capacity whatever directed 
or participated in the planntng, furtherance, or conduct of any or all of the following acts, designs, or anempts 
namely:[ ... ] 

2. Systematic atrocities against or systematic terrorism or ill-treatment or murder af civilians 
3. Launching or waging war in a manner conhaly to the laws, usages and customs af warfare 

and who is hereby declared therefore to be personally answerable for the violations of international law, af the laws of 
humanity, and of the dictates ol'public conscience, Reproduced in Report of Robert H. Jackson, United States 
Representatwe to the lnteniatiunal Conference an Military Trials. London, 1945 (Washington D.C.: US Government 
Printing Onice, 1949), p.3 12. 
'' TrialofShigeki Molornuta andothers. 13 Law R. Trials War Crim. 138 C'Motomura case"). 
l 6  id. at pp.138-9. 
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13 of the 15 accused were convicted of systematic terrorism practiced against 
civilians for acts including unlawful mass  arrest^.'^ Seven of those convicted were 
sentenced to death and the rest to prison sentences ranging from 1 to 20 years.'8 

With this bac:kground, the nations that drafted the Geneva Conventions of 1949 
adopted the offense of terrorism into the fourth Geneva Convention for the protection of 
civilian populations. Article 33 of that Convention states in part: "No protected person 
may be punished for an offense he or she has not personally committed. Collective 
penalties and likewise all measures of intimidation or of terrorism are prohibited." 
(Emphasis added.)I9 

In the 1970s, terrorism was included in the two additional protocols to the Geneva 
Conventions of 1941). Article 5 l(2) of Additional Protocol 1, relating to international 
armed conflict, prohibits "[alcts or threats of violence the primary purpose of which is to 
spread terror among thc: civilian population." Article 4.2(d) of Additional Protocol 11, 
relating to internal conflicts, prohibits acts of terrorism against civilians. And Article 
13.2 of this same Protocol states that "[tlhe civilian population as such, as well as 
individual civilians, shall not be the object of attack. Acts or threats of violence the 
primary purpose of which is to spread terror among the civilian population are 
prohibited." 

More importantly, the first modem International Criminal Tribunal since the 
Second World War charged with addressing violations of the laws of war, the 
International Criminal Tribunal, Yugoslavia (ICTY), tried and convicted a former 
military office of "attacking civilians with the intent of inflicting terror." The crimes 
charged in this case (Prosecutor v. Stanislav Galic, ICTY Case No. IT-98-29-T 
(December 5 2003)). includes violations of Article 51 of Additional Protocol I and Article 
13 of Additional Protocol I1 to the Geneva Conventions of 1949, under Article 3 of the 
Statute of the Tribunal. Galic 's acts of terrorism during the period of 10 September 1992 
to 10 August 1994 were described as conducting "a protracted campaign of shelling and 
sniping upon civilian areas of Sarajevo and upon the civilian population thereby inflicting 
terror and mental suffering upon its civilian population." The Accused in this case is 
charged with conspiracy to commit terrorism for acts that occurred from January 2001 
through December 2001. The elements of the charge of terrorism under MCI No. 2 and 
that of Article 3 of the ICTY statute both focus on the same underlying conduct of 
attacking civilians vvith the intent to inflict terror. 

Additionally, the offense of terrorism as a violation of the laws of armed conflict 
for the protection of civilians in an international conflict and in a non-international 
conflict was further codified in 1994 when the statute of International Criminal Tribunal 
for Rwanda (ICTR) was promulgated by the United Nations Security Council and ratified 
by the General Assambly of the United Nations. 

1. ' A n u d  force% manudls illsu incorporaled the prohib~ttun See. for r.\3mpls. UnileJ Stdtc% Ficld Manual NU.  27-10 
The I a\\ uf l.and Warl'xc ~ \ \ ' ? s h t n r t ~ n  U C . :  Ucrrmment ol lhc  Arm\ I. Dara 272 tlOj61. l'ni1r.J Kingdom hlanunl 01 
Military Law, Part 111: T~;L;IW oflWar on ~ a n d i ~ o n d o n :  The War office, HMSO), 42 (1958): 
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Article 4(d) of the ICTR statute restates the prohibition on terrorism contained in 
Articles 4 and 13 of c.he Additional Protocol 11. The ICTR has the power to prosecute 
persons committing serious violations of Article 3 common to the Geneva Conventions of 
12 August 1949 for the Protection of War Victims, and of Additional Protocol 11 thereto 
of 8 June 1977. These violations shall include. but shall not be limited to: 

a) Viole:nce to life, health and physical or mental well-being of persons, in 
particular murder  as well as cruel treatment such as torture, mutilation or 
any fom.  of corporal punishment; 

b) Collective punishments; 
c) Taking of hostages; 
d) Acts (of terrorism; 
e) Outrages: upon personal dignity, in particular humiliating and degrading 

treatment, rape, enforced prostitution and any form of indecent assault; 
f) Pillage; 
g) The passing of sentences and the carrying out of executions without 

previous judgment pronounced by a regularly constituted court, affording 
all the judicial guarantees which are recognized as indispensable by - - 
civili:red peoples; 

h) Threats to commit any of the foregoing acts 

ICTR Statute, 25 May 1993. (Emphasis added), 

In addition to terrorism being a violation of the laws of armed conflict, it is also 
proclaimed as an international crime in several international conventions dating from the 
1970s to the present. These conventions address various aspects of international 
terrorism, such as financing of terrorism, and terrorist bombing. In defining terrorism, the 
conventions all address the same essential elements, primarily focused on violent attacks 
on civilian populations. For example, the 1999 International Convention for the 
Suppression of Finalncing of  errori ism:^ adopted and ratified by 1 17 countries, including 
the United states.'' defines the criminal act of terrorism as an "act intended to cause 
death or serious bodily injury to a civilian, or to any other person not taking an active part 
in the hostilities in a situation of armed conflict, when the purpose of such act. by its 
nature or context, is to intimidate a population, or to compel a Government or an 
international organization to do or to abstain from doing any act."22 The above elements 
mirror the elements of "Terrorism" found in MCI No. 2 with the exception of the 
requirement of a nexus to armed conflict. 

The Accused in this case has been charged with an offense that is clearly a 
violation of the law!; of' armed conflict. Acts of terrorism have been considered as an 
offense under the law of war as early as 1919 and codified in Article 33 of the 1949 

lo International Convention for the Suppression ofthe Financing of Terrorism, Jan. 10, 2000 " Parties who have ratified available a1 hnp:Nuntreaty.un.org/English/Terrorism.asp 
lZ Id. 

7 
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Geneva Convention IV, Article 51(2) of Additional Protocol I, Articles 4(d) and 13 of 
Additional Protocol 11, Article 3 of ICTY in 1993 and Article 4 of ICTR statute in 1994. 
Therefore, contrary to Defense's assertion, Terrorism is a cognizable offense under the 
laws of war, conventional law and international criminal law. Accordingly, the charge of 
conspiracy to commit terrorism, a violation of the law of war, is triable by a military 
commission. 

b. IndividuG Subiect to Trial by Military Commission Can be Charged with 
Terr8ori:;m as a Violation of United States Domestic Law. -- 

Military com~missions have been part of the system of laws of the United States 
since the founding of O L I ~  country and are the appropriate forum for the prosecution of 
unlawful combatants for violations of the laws of war and other offenses. The use of 
military commissions has been consistently approved by the United States Supreme 
Court and confirmed by Congress. Nothing in the legislative or judicial history of 
military commissions defines or limits which statutory offenses may be charged at the 
present Military Commiissions. 

As the Supreme Court of the United States stated, "[a] military commission is our 
common-law war court It has no statutory existence, though it is recognized by statute 
law." Thus, "[ilt has been adapted in each instance to the need that called it forth." 
Madsen v. Kinsella, 34:) U.S. 341,346-7 (1952). (Emphasis added). In discussing the 
inclusion of the President's authority to create military commissions as part of the 
Articles of War, the Court stated "[ilf Congress intended to depart from that longstanding 
practice by subjecting the commissions to a rigid and uniform set of procedures-tying 
the President's hands during times of war in the process-it surely would have done so 
more plainly. See id, at 346 n.9. ("The commission is simply an instrumentality for the 
more efficient execution of the war power vested in the President as Commander-in-chief 
in war." Id.) 

The relevant provisions of the Articles of War were restated, without change in 
the Uniform Code of Military Justice (found in Title 10 of the U.S. Code). Section 821 
of that Code states, in relevant part, that ". ..offenses that by statute or by the law of 
war may be tried by military commissions." 

Pursuant to his authority, the President ordered the establishment of military 
commissions to try detainees for violations of the laws of war and other applicable laws. . 
In doing so, the Presidant expressly relied on "the authority vested in [him] . . . as 
Commander in Chief of the Armed Forces of the United States by the Constitution and 
the laws of the United States of America, including the [AUMF] and Sections 821 and 
836 of Title 10, United States Code." Detention, Treatment, and Trial of Certain Non- 
Citizens in the War Against Terrorism, 66 Fed. Reg. 57833 (Nov. 13,2001) (hereinafter 
"Military Order"). 

On 13 November 2001, the President ordered the Secretary of Defense "[to] take 
all necessary measures to ensure that any individual subject to this order is detained . . . 
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and tried in accordance with section 4" of the order? Pursuant to the President's order, 
the Secretary of Defense: issued MCO No. 1, which is consistent with the President's 
Military Order, establishing jurisdiction over violations ofthe law of war and all other 
offenses triable by military commissions. 

In accordance! with the President's order, Secretary of Defense directed the 
General Counsel of tlie Department of Defense to issue instructions consistent with the 
PMO and the MCO No. 1. Accordingly, the General Counsel issued crimes and elements 
which states, in relevant part, that: 

The following crimes and elements thereof are intended for use by 
military commissions established pursuant to [MCO No. 11 and [PMO], 
the jurisdiction of which extends to offenses or offenders that by statute 
or the law of armed conflict may be tried by military commission as 
limited by the [PMO]. 

MCO No. 2 3(A) (Emphasis added.) 

At a minimum, the provisions of U.S. law that would be triable by military 
commissions would include those sections that have been promulgated as part 0fU.s. 
obligations under international conventions and that have extra-territorial avvlication. - . . 
Such offenses would include those sections of Title 18 of the U.S. Code that reflect the 
U.S ratification of terrorism conventions or otherwise address international acts of 
terrorism, including: 18 U.S.C. $2332 (Homicide); 18 U.S.C. 52332a (Use of certain 
weapons of mass destruction); 18 U.S.C. $2332b (Acts of terrorism transcending national 
boundaries); 18 U.S.C. 52332f (Bombing of public use, government facilities, Gblic 
transportation systenis and infrastructures); 18 U.S.C. $2339 (Harboring or concealing 
terroiists); 18 U.S.C 52339A (Providing material support to terrorists);~ 8 U.S.C. $ 2 3 3 9 ~  
(Providing material :;upport or resources to designated foreign terrorist organizations); 
and U.S.C. $2339C  prohibitions against the financing of terrorism"). All of these 
offenses have extraterritorial application. Further, they share the basic elements 
definition of terrorism contained in the international conventions -an act intended to 
cause death or serious bodily injury to a civilian, where the purpose is to intimidate a 
population, or to cornpe:l a government or an international organization to do or assistance 
abstain from doing any act or to otherwise support or assist those who commit terrorist 
acts. 

The elements in the above-listed offenses also mirror the elements of Terrorism 
under MCI No. 2. In addition, the acts contained in the U.S. statutes were also 
recognized as crimirlal offenses under international law at the time the Accused allegedly 

23 66 Fed. Reg. :!22 (November 16,2001), Section 4(a) states: 

Any individual subject to this order shall, be tried by militaly commission for any and all offenses 
triable by military commission that such individual is alleged to have committed, and may be 
punished in accordance with the penalties provided under applicable law, including life 
imprisnnment or death. 
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committed his crimes,. Accordingly, in addition to violations of the laws of war, the 
Accused may be charged with certain violations of the United States Criminal Code. 

6 .  Attached Files. None. 

7. Oral Amument. If the Defense is granted oral argument, the Prosecution requests the 
opportunity to respond. 

8. WitnessesiEvidence. As the Defense's Motion is purely a legal one, no witnesses or 
evidence are requirecl. 

KURT J. BRUBAKER 
Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 
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1 
UNITED STATES OF AIME.RICA 1 

) DEFENSE REPLY ON MOTION 
1 TO STRIKE THE WORD 

v. 1 "TERRORISM" FROM 
) CHARGE 1: TERRORISM 
) IS NOT AN OFFENSE TRIABLE 

DAVID M. HICKS ) BY MILITARY COMMISSION 
1 

- 27 October 2004 

The defense in the case of the United Stares v. David M. Hicks requests that the military 
commission strike the word "terrorism" from Charge 1, as terrorism is not an offense under the 
law of war, and states in support of this reply: 

1. Synopsis: Terrorism is not an offense under the law of war, and is therefore not triable by 
military commission. 

2 .  Facts: The motion requires a response to a question of law, relating to the law of war. 

3. Discussion: 

The defense moved to strike the word "terrorism" from Charge 1 because there is no - 
international crime of "terrorism" under the law of war. In response, the prosecution did not 
produce one international statute with the same elements as those contained in Military 
Commission Instruction (MCI) No. 2. 

MCI No. 2 attempts 1:o create an offense out of the descriptive term of "terrorism." The 
prosecution seeks to support MCI No. 2 with case law in which courts had discussed the 
"concept" of terrorism. However, the prosecution fails to point out that this "concept" was never 
adopted as a substantive offense. In fact, in all the cases the prosecution cites, "terrorism" as 
defined in MCI 2 was implic.itly rejected as a substantive criminal offense. For example, the 
prosecution cites the London Conference in 1945, however, the London Conference did not 
adopt an offense of "terrorism." 

It is the prosecuticln'cj position that the elements of "terrorism" in MCI No. 2 are similar 
to the offenses that were included in the Nuremberg charter. In actuality, this position is further 
evidence that there is no offense of "terrorism" in international law. The Nuremberg tribunals 
did not try anyone for "terrorism." There was no need to do so, because the conduct that the 
government would label as "terrorism" was already criminalized in other specific offenses the 
tribunals tried 

The prosecution also cites the phrase "acts of terrorism" contained in various documents 
as supporting their argument that there exists a separate offense of "terrorism." These 
documents do not support their case. The phrase "acts of terrorism" is used in a descriptive way 
to represent a group of distinct offenses. The phrase is used in a similar way to the phrase "white 
collar crime." which describes a group of offenses ranging from fraud to embezzlement. 
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In addition, the prosecution seeks support from the trial of Shigeki Motomura and 15 
Other, ' because the word "systemic terrorism" was used. Again, even a cursory reading of the 
case will demonstrate thai. the phrase "systemic terrorism" was used only as a label, and therefore 
not as a separate substantive offense under international law. The Court in Motomura used the 
term "systemic terrorism" to label numerous acts of torture and ill-treatment against civilians and 
military personnel. Those underlying acts of torture and ill-treatment were used to terrorize the 
population, but it was the underlying acts, not the motive that was the criminalized conduct. 
Furthermore, the acts in the case of Motonzura had actually been committed--the case did not 
involve a "conspiracy" to commit the acts of torture and ill-treatment. Motomura therefore 
provides no support for a charge of "conspiracy" to commit terrorism. Moreover, the charge 
against Mr. Hicks is further distinguishable from the charges in Motomura because the charge 
against Mr. Hicks does not allege that he committed any specific acts of terrorism himself. 

Finally, the prosec:ution cites the ICTY case of Prosecutor v. Stanislav ~alic '  which 
addressed the offense of attacking civilians. The ICTY did not determine that an offense of 
"terrorism" existed in international law. The court specifically stated that it was not addressing 
"[w]hether the crime of tenor has a foundation in customary law . . . ." As such, Galic does not 
support the argument that there exists a general offense of "terrorism." Furthermore, the 
prosecution incorrectly compares the Galic case to Mr. Hicks'case by failing to take into account 
the significantly different legal circumstances that underpinned the indictment of Mr. Galic and 
the jurisdiction of the ICTY. 

The conduct whiclh was the focus of the Galic case took place during a conflict which 
both parties a reed would. be: governed by Additional Protocol I to the 1949 Geneva B Conventions. Article 51 of that Protocol sets out prohibitions aimed at protecting civilians 
during an international arimed conflict. In the Galic case, the Court considered only whether Mr. 
Galic had committed the offi:nse as provided for under Protocol I, and did not consider whether 
he had committed an offense: under any other laws. 

The Court in Galir specifically stated that it was not taking a position with respect to 
whether attacking civiliare with the intent of inflicting terror amounted to an offense under 
customary international law. The Court emphasized that it was not deciding whether the offense 
of "terror in a general sense falls within the jurisdiction of the Tribunal, but only whether a 
specific offence of killing and wounding civilians in time of armed conflict with the intention to 
inflict terror on the civilian population, as alleged in the Indictment, is an offence over which it 
has j~risdiction."~ The finding of the Court in this case, therefore, has no bearing upon this 
specific issue that is before the commission-- whether "terrorism" as an offense in itself is a 
violation of the laws of war, as they applied in Afghanistan at the time of the alleged conduct of 
Mr. Hicks. 

I 13 Law R. Trials War Crim. 138 

ICTY Case No. IT-98-29-T ( 5  December 2003) 

See the discussion of the "22 May Agreement" which made the Additional Protocol applicable to the conflict: id, 
paras 67-8. 
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The Court found that "terror" was only an element of the offense that Mr. Galic was 
charged with. "Terror" or "terrorism" was not an offense itself; it was merely an aggravating 
factor, related to the offense of attacking civilians. The Court found that "the prohibition against 
terror is a specific prohibition within the general prohibition of attack on civilians" (emphasis 
added). It recognized that the infliction of terror was an element of the criminal offense of 
attacking civilians, and not a criminal offense itself. Furthermore, none of the precedents relied 
on by the Court involved "te:rror," without a simultaneous attack on civilians. 

As the offense of attacking civilians with the intent of inflicting terror was not 
enumerated within Article 3 of the ICTY Statute, the court had to analyze the charge and facts 
under the four Tadic conditions5. 

6 )  the violation must constitute an infringement of a rule of international 
humanitarian law; 

(ii) the rule be customary in nature or, if it belongs to treaty law, the required 
conditions must be met; 

(iii) the violation must be serious, that is to say it must constitute a breach of a rule 
protecting important values and the breach must involve grave consequences 
for the viclim; and 

(iv) the violation must entail, under customary or conventional law, the individual 
criminal responsibility of the person breaching the rule. 

Applying these conditions to the charge of conspiracy to commit terrorism (i.e. Charge 1 
against Mr. Hicks), this charge would fail to qualify as an offense under the ICTY. The charge 
against Mr. Hicks fails to allege a violation of international humanitarian law (whether under 
international customary law or treaty law) in effect at the time of the alleged offense. Further, it 
fails to specify the international humanitarian law upon which the alleged violation is based. 
Moreover, the prosecution does not allege any acts that resulted in death or injury. To meet the 
Tadic conditions, the a1le;:ed criminal act must be serious. In Galic, the court found that this 
condition was met because tlle accused had participated in actual shelling and sniping of civilians 
"resulting in death and injury of civilians . . . ." Finally, the fourth condition can not be met 
because the ICTY does not recognize conspiracy as a basis for individual criminal responsibility. 

D: Conclusion 

At the time that Mr. Hicks allegedly conspired to commit an act of "terrorism," there was 
no recognized substantive offense of terrorism under international criminal law or the law of 
war. Therefore, despite th.e attempt by the President and the Department of Defense to give this 
military commission juris,dic.tion to try Mr. Hicks for a charge of conspiracy to commit 
"terrorism," the military commission does not have the required subject-matter jurisdiction to do 
SO. 

4. Evidence: The testinlony of expert witnesses. 

Tadic, ICTY case No. IT-94-1, L)ecision on the Defence Motion for Interlocuton Appeal on Jurisdiction, of 2 
October 1995. 

Galic, paragraph 108, Review Exhibit B C  
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5. Relief Requested: Th~e defense requests that the word "terrorism" be struck from Charge 1. 

6. The defense requests oral argument on this motion. 

By: -- 
M.D. Mori 
Major, U.S. Marine Corps 
Detailed Defense Counsel 

Joshua L. Dratel, Esq. 
Law Offices of Joshua L. Dratel, P.C 
14 Wall Street 
28th Floor 
New York, New York 10005 

Jeffery D. Lippert 
Major, U.S. Army 
Detailed Defense Counsel 
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The Prosecution submits the following proposed essential findings in relation to the 
above-referenced motion: 

UNITED STATES OF AMERICA 

v. 

DAVID M. HICKS 

1. The General Counsel of the Department of Defense used his properly delegated 
authority pursuant to section 7A of Military Commission Order No. 1 and issued 
Military Commisrjion Instruction (MCI) No. 2. 

PROPOSED ESSENTIAL FINDINGS 
DEFENSE MOTION TO STRIKE 

TERRORISM 
(Dzo) 

2. MCI No. 2 esti~blishes crimes and elements that are intended for use by this 
Military Commis!?ion. 

3. The crimes and elements listed in MCI No. 2 are derived from the law of armed 
conflict, which is also commonly referred to as the law of war. 

4. The crime of Terrorism is delineated in section 6B of MCI No. 2 in the section 
titled "Substantive Offenses - Other Offenses Triable by Military Commission." 

5. The conduct constituting the offense of Terrorism, as delineated in MCI No. 2. 
was a violation ofthe law of armed conflict prior to January 1,200 1, the inception 
date of the Accused's alleged misconduct. Based on the requirement to apply and 
to act consistently with commission law, and finding that there is nothing in the 
elements of Terrorism delineated in MCI No. 2 or as contained in the charge sheet 
to be inconsistenl with the law of armed conflict, the motion to strike the word 
"terrorism" from Charge 1 is denied. 

Lieutenant do~onel, u.s. Marine Corps 
Prosecutor 

Review Exhibit 30 -& 

Page \ o f  I Page 305 of 362



UNITED STATES OF .AMERICA ) 

) Defense Motion to Dismiss for 
) Lack of Jurisdiction: Commission 

v. ) System Will Not Afford a Full and 
1 Fair Trial 

DAVID M. HICKS 
) 
) 4 October 2004 

The defense :in the case of the United States v. David M. Hicks moves for 
dismissal of the charges against Mr. Hicks, and in support thereof states the following: 

1. Synopsis: The commission should dismiss the charges against Mr. Hicks because the 
procedures promulg:f ed by the President in his Military Order of 13 November 2001 
(PMO) and the Secrehy of Defense in Military Commission Order No. 1 (MCO No. 1) 
for trials by military commission (hereinafter the "commission system") is based on an 
outdated system that abjectly fails to provide due process and/or substantive and 
procedural provision sufficient to guarantee the full and fair hial required by the PMO. 

2. Discussion: 

A: Introduction 

The commis:sion system described in the PMO and MCO No. 1, and designed for 
the trials of the Guxntanamo detainees, including Mr. Hicks, represents a giant step 
backward in time, bloth substantively and procedurally. The construction of the 
commission system to try Mr. Hicks for alleged criminal conduct denies him basic and 
fundamental rights recognized in both the civilian and military justice systems in the U.S. 

The commission system bears a striking resemblance to the system in place prior 
to the advent of the Uniform Code of Military Justice (UCMJ) - a system rejected a half- 
century ago as flawed and unfair. Furthermore, the commission system ignores 
procedures utilized in the early 1950's by the United Nations to govern Military 
Commissions of the United Nations Command, Korea (hereinafter the "Korean 
Commission Rules"). Those procedures, which themselves were not the equal of the 
UCMJ in t m s  of safeguarding rights, provided significantly more protection for the 
accused than does the current commission system. 

The failure of the proposed commission system to incorporate the minimal 
protections for the accused provided by the Korean Commission Rules and the UCMJ 
makes it impossible for the commission to provide a full and fair trial as directed by the 
President. Accordiingly, the charges against Mr. Hicks before this commission must be 
dismissed. 
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B: Pre-UCMJ Military Justice and Early Reform Efforts 

Before enactment of the UCMJ, both the Naval and Military justice systems were 
seriously flawed. The systems were intended to secure obedience, and to ensure that 
soldiers and sailors se:rved the commander's will.' Although both systems provided for 
courts-martial, they d:id not resemble today's military courts at all. Courts-martial were 
merely a tool of the commander to fulfill his intentions regarding dis~ipline.~ There was 
little, if any, relation to civilian criminal justice. Protecting the rights of the individual 
was not a primary purpose of the system.' As a resulf great injustices were done in the 
name of discipline.4 

During WWII, more than sixteen million men and women served in the armed 
forces.' Many of these individuals experienced military justice from one side or the other 
during their service. For many, the experience represented an injustice of considerable 
magnitude.' As a result, many individuals and institutions lobbied Congress for changes 
to the system - highlighting flaws in the system including the fact that defense counsel 
were not lawyers; that law officers who presided over trials were not lawyers; and that 
there was no mechanism to review and correct trial errors and/or inappropriate and 

aces. disproportionate sent(= 7 

In the years a f  er WWII, there were some minor reforms aimed primarily at 
providing adequate appellate review for courts-martial. But it was not until 1948 that the 
pace of military justice reform quickened. With the creation of the U.S. Air Force, the 

' John S. Cooke, Article: Innoduction: Fijiieth Anniversary of the Uniform Code ofMilitary Justice 
Symposium Edition. 165 IUil. L. Rev. 1,3 (2000). 

Id. 

' Id, 

4 See id. at 5 .  One such tragic event in World War I (WWI) sparked interest in reforming the 
military justice system. In August of 1917 sixty-three soldiers wex court-manialed on charges of 
mutiny,and murder stemming 6om racially charged riots in Houston, Texas. Ofthe sixty-three 
soldiers tried, many were acquitted, others were sentenced to prison terms, and thirteen, all black, 
were sentenced to death by hanging. f i e  sentences were canied out the day ahex the trial. No 
repon or message about the trials or the impending sentence was sent to any superior unit, or to 
Washington, D.C. The soldiers were simply hanged in prompt compliance with the law as it 
existed at the time. However, this incident and others eventually received significant national 
attention !hat precipitated sweeping reform, including review of the courts-martial system. Id. 

See DEP'T OF DEFENSE, PRINCIPAL WARS I N  WHICH THEUNITED STATES P~TICIPATED U.S. MILITARY 
PERSONhtL SERVIVG A D  CASUALTIES 2 (2003), availahleot 
htrp:i/uw.dior.whr.mi1 mn~id/ca~uall)lucpnncipal.pdf. See also Cooke, .supra note 1 ar 6 

See generally Cooke, supra note lat 6 (During WWII, the services conducted over 2,000,000 courts- 
madial). 

' Id. 
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debate turned toward the need for a system of military justice for the armed forces as a 
whole.' As a result, Congress enacted the Uniform Code of Military Justice in 1950. 
The enactment of the UCMJ heralded Congress' campaign to change the thrust of 
military justice from a command-dominated system to one that mirrored the civilian 
criminal justice system by emphasizing due process and fairne~s.~ The UCMJ instituted 
many notable changes to the system. It created the position of law officer--the forerunner 
of the military judge--:no that a lawyer, rather than a line officer, presided over courts- 
martial.'' Under the UCMJ, the accused was for the first time afforded the right to be 
represented by a qualified attorney in general courts-martial." The UCMJ also codified 
protections against self-incrimination fifteen years before the Supreme Court's decision 
in Miranda v. ~rizona," and codified other N ~ S  designed to ensure that only competent 
evidence reached the fact-finder. Nevertheless, serious problems still plagued the system. 

C: Changes tlo UCMJ Since 1950: Independent Military Judiciary 

Over the past SO years, the UCMJ and military justice system have changed 
dran~aticall~.~' The change that has had perhaps the most impact on the quality of justice 
dispensed at the trial level has been the creation, in 1968, of a dedicated trial judiciary. 
The improvements in the system ushered in by the creation of a dedicated military trial 
judiciary have resulted in a justice system notable for high quality courts-martial, the 
procedures of which comport with the requirements of international law, and the findings 
and sentences of which overwhelmingly withstand review on appeal. 

Before 1968, the UCMJ provided a "law officer" to preside over courts-martial. 
The law officer was a judge advocate, designated as the "legal arbiter" for a court- 
martial. l 4  A member of the jud e advocate's staff, and designated by the convening 
authority for each court-martial!' the law officer possessed some power to rule on 

Id. at 19 

' Id. at 10 

" Id. 

" 384 U.S. 436 (1966). See Choke, supra note lat 10. See JOHNATHAN LURIE, MILITARY JUSTICE IN 
AMERICA, THE U.S. COURT C)F APPEALS FOR THE ARMEDFORCES, 1775-1980 40 (2001); Walter T. COX, 
The Anny, the Courts and the Constitution: The Evolution ofMilifaty Justice, 1 18 Mil. L. Rev. 1 ,  14 
(1987). 

" Seegenerally Cooke supra note I .  (BG Cooke's article details the development of military justice and the 
UCMJ from the year 177ti to 2000). 

" See JUoGE ADVOCATE ISEHERAL OF THENAVY, INDEX AND LEGISLATIVEHISTORY--UNIFORM CODE OF 
MILITARY JusnCE 1950: SOTH ANNIVERSARY EDITION, 1152-3 (2000) (Mr. Larkin speaking before the 
House Committee on Amled Services March 31. 1949). 

15 See JUDGE ADVOCATE (GENERAL OF THENAVY, INDEX AND LEGISLATIVE HISTORY--UNIFORM CODE OF 
MILITARY JUSTICE: ~ O T H  ANNIVERSARY EDITION suDra note 14. at 1152-4. See also THE U.S. ARMY 
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questions of law, to instruct the court members prior to their deliberation. The law 
officer would also rule on motions to dismiss or even declare mistrials, and rule on 
motions for dismissal, but the court members could overrule those decisions if they 
chose.I6 

During the first major overhaul of the UCMJ in 1968, Congress created the 
position of military judge to preside over court-martial proceedings.'" This was a major 
advancement for the military justice system. 

The addition off the position of military judge in 1968 was not just a change in 
title, it was a revolutionary leap forward that gave the courts-martial enough power and 
authority to offset the :influence commanders formerly exercised over the system." In 
creating the position of military judge, Congress raised the level of military 'ustice 
practice to conform more closely to trial procedures in U.S. District C~ur ts . '~  It dso 
enhanced the prestige ancl effectiveness of the judge advocates residing over courts- 
martial, making their status equal to that of civilian trial judges? The rulings of the 
military judge at trial were binding on the members, and sessions of court were controlled 
totally by the judge.'' 

Further enhancing the power of the military 'udge, the 1968 amendments to the 
UCMJ created a wholly independent trial judiciary+ As stated above, before 1968, the 
convening authority designated the law officer for each court-martial. The law officer 
was subject to the convening authorit 's control and beholden to the chain of command 
for efficiency reports and discipline? Since 1968, military judges have been free of 

COURT OF MILITARY REVIEW, INDEX AND LEGISLATIVE HISTORY--UNIFORM CODE OF MILITARY JUSTICE 
1968 233 (1985) (statement of MG Kenneth J. Hodson, The Judge Advocate General of the h y  before 
the House Subcommittee on Armed Forces, September 14,1967). 

17 See Cox, supra note 12, at 19 

111 See Cooke, supra note 1 at 13. 

l 9  See THE U.S. ARMY COURT OF MILITARY REVIEW, INDEX AND LEGISLATNE HISTORY--UNIFORM CODE 
OF MILITARY JUSTICE 1968 sapra note 16 at 64. 

Id. 

See id. See also Jacob Hagopian, 50th Anniversary of the UCMJSeries: The Unqonn Code ofMilitary 
Justice in Transition, 2000 Amy Law 1,2-3 (July, 2000). 

22 See Cooke, supra note llat 14. 

23 CJ THE U.S. ARMY COURT OF MILITARY REVIEW, INDEX AND LEGISLATIVE HISTORY--UNLFORM CODE 
OF M I L ~ A R Y  JUSTICE 1968 supra note 16, a1 230-231 (stalement of Hon Charles E. Bennett before House 
Subcomm~ttee on Anned Fomes, September 14, 1967, discussing merits of law ofiicers not appointed by 
the convening authority). Bur see, e.g.. Eugene Fidell, Going on Fgi: Evolurion and Devolution in 
Military Justice, 32 Wake Forest L. Rev. 1213, 1228 (1997) (discussing instances of cases where military 
iudaes independence was auestionablel. 
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those types of concern~s because they are assigned by and directly responsible to the 
Judge Advocate Gene:ral or his designee, the Chief of the Trial ~ud ic ia ry .~~  As a result, 
accused service members need not worry that the person sitting on the bench has ulterior 
motives when hearing or presiding over cases. 

In light of the :system in place before 1968, the immense potential for error 
prejudicial to the accused inherent in a pre-1968 court-martial was manifest. Legal errors 
were common and the: riy,ts of the accused were often ignored.25 Today, the presence of 
highly qualified military judges at courts-martial ensure that trials are conducted fairly 
and in accordance with the law, and the rights of the accused protected.26 

D: Similariti~es Between the Pre-1968 Justice System and the Military 
Commission System 

The commissi~on system is markedly, and regrettably, similar to the pre-1968 
military justice system. For example, there is no judge. While the presiding officer is a 
former member of the: military judiciary, he is not a judge. The commission as a whole 
acts as both finder of fact and finder of law. This is exactly the same situation that 

" UCMJ art. 26(c) states: 

The military judge of a general court-martial shall be designated by the Judge Advocate General, 
or his designee, of the armed force of which the militaryjudge is a member for detail in 
accordance with regulations prescribed under subsection (a). Unless the court-martial was 
convened by the President or the Secretary concerned, neither the convening authority nor any 
mcmber of his staff shall prepare or review any reporl concerning the effectiveness, fitness, or 
efficiency of the military judge so detailed, which relates to his performance of duty as a military 
judge. A commi!isioned offxcer who is certified to be qualified for duty as a military judge of a 
general coun-martial may perform such duties only when be b assigned and directly respnsible 
to the Judge Advocate General, or his designee, of the armed force of which the military judge is a 
member and may perform duties of a judicial or nonjudicial nature other than those relating to his 
primary duty as a military judge of a general court-martial when such duties are assigned to him 
by or with the approval of that Judge Advocate General or his designee. 

UCMl art. 26(c) (2002); .be also, Cooke, supra note 1. at 14. 

See id. at 74-80 (commjttee discussions regarding problems with special courts-martial in which there 
was no judge or defense aom~sel. Congressman Bray highlighted a Marine Corps case where a Marine, 
later judged to be insane, was punitively discharged with a BCD). 

"See Weiss v. United States, 5 10 U.S. 163, 194 (1994). Justice Ruth Bader Ginsberg stated, 

The care the Court has taken to analyze petitioners' claims demonstrates once again that 
men and women in the Armed Forces do not leave constitutional safeguards behind when 
they enter militnry siewice. Today's decision upholds a system notably more sensitive to 
due process concenls that the one prevailing thmugh most of our country's history, when 
military justice .was done without any requirement that legally-trained oficers preside or 
even participate. . . . 

Id. See also Loving v. United States, 517 U.S. 748 (1996). See generally Cooke, supra note 1, at page 9. 
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existed before 1968 when the "law officer," who was a judge advocate, presided over 
courts-martial. 

This framework was abandoned after 1968 because it was unworkable and unfair 
to the accused. In those situations in which court members chose to ignore the law 
officer, they did, often unfairly prejudicing the rights of the accused. However, in many 
cases the converse was true: the law officer, by virtue of his legal training and status, 
often ran roughshod over the members, exerting undue influence over their decisions and 
deliberations -again, often unfairly prejudicing the rights of the accused. This lack of 
consistency and predictability is a hallmark of a vague and arbitrary system that cannot 
withstand constitution~al scrutiny. 

In addition, thfe Presiding Officer in the military commission has been chosen by 
the Appointing Authority, a figure equivalent to the Convening Authority in the military 
justice system. Being so appointed, the Presiding Officer is completely beholden to the 
Appointing ~uthority, in this case not only for administrative m&ers,but indeed for his 
very presence on active duty as a military officer - in effect, his very position with the 
commission (and more broadly, with the Department of Defense). The appearance of and 
potential for unlawll command influence, vreiudicial to the accused, is starkly evident in 
such a system. Such lrelationships betweenihe authority emPoweredto convene military 
criminal tribunals and members of the tribunal were rejected as unfair and inappropriate 
over 35 years ago. 

E: The Current Commission System Has Ignored U.N.-Approved 
Commission Rules 

In 1953, the United Nations Command, Korea, formulated rules for trying 
individuals before military commissions for offenses associated with the United Nations 
operations on the Korean peninsula.27 These rules provided significantly more 
protections for accused individuals than the current commission system. For example, 
the Korean Commission Rules explicitly stated that "[tlhe order of proceedings of trial 
shall conform generally to that prescribed for general courts-martial . . . in the m e d  
forces of the convening ,authority."28 For the United States, this rule signified that 
military commissions would have been run just like courts-martial. 

Moreover, thr: Korean Commission Rules specified that "[tlhese commissions will 
follow the rules of evidence prescribed in the Manual for Courts-martial (MCM), 
United States, 1951 . . . ." (emphasis added). This standard is vastly different from the 
standard for the proposed commission system. Even in 1951, the standards for 
admissibility of evidence were far more stringent than the pathetically weak and 

''See U.N. SUPPLEMENTAL RULES OF CR~MINAL PROCEDURE FOR MILITARY COMMISSIONS OFTHE 
UNITED NATIONS COMMAND KOREA, 17 March 1953. 

See id, 
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imprecise "have probativr: value to a reasonable person" standard for admissibility set 
forth in the President's Military Order of 13 November 2001 .29 

The effect of s11ch an evidentiary standard is obvious: it stacks the deck in favor 
of the prosecution, permitting introduction of incompetent and unreliable evidence as a 
substitute for the type of proof demanded by all justice systems, military andlor civilian, 
that treat fairness as a priority. It represents an unfortunate return to an outdated system 
that was jettisoned for precisely the reason that the current system is invalid: it promotes 
unfair proceedings that generates unjust results. 

The archaic and discredited procedures the Department of Defense has adopted 
for the trial of Mr. Hicks by this commission are not congressionally sanctioned. Their 
use in this important case--one in which Mr. Hicks faces life imprisonment--would 
represent a miscarriage o.fjustice arguably unparalleled in the history of United States 
military jurisprudence. The commission system, as currently constructed, will not afford 
Mr. Hicks a full and fair trial. Accordingly, it does not comport with the PMO, and lacks 
jurisdiction to try Mr. Hicks. 

4. In making this motion, or any other motion, Mr. Hicks does not waive any of his 
objections to the jurisdicl:ion, legitimacy, andlor authority of this military commission to 
charge, try him, andlor adjudicate any aspect of his conduct or detention. Nor does he 
waive his rights to pursue any and all of his rights and remedies in any and all appropriate 
forums. 

5. Relief Requested: The defense requests that the commission dismiss all charges 
against Mr. Hicks. 

6. Evidence: Attachments: 
1. United Nations Supplemental Rules of Criminal Procedure for Military 

Commission of the United Nations Command, Korea (1953). 

29 The 1951 MCM contained " . . . rules of evidence generally recognized in the trial of criminal cases in 
the United Statrs diptnc~ couns . . ., and prohibited hearsay evidence, iovolunlary confessions, and 
confessions obtained aher confinement and deprivation of privileges. See MCM, United Slates, 195 1 pg. 
236-297 
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7. Oral Argument: The defense requests oral argument on this motion. 

By: && 
Major, U.S. VYllarine Corps 
Detailed Defense Counsel 

JEFFERY D. LIPPERT 
Major, U.S. Am:y 
Detailed Defense Counsel 

JOSHUA L. LWiTEL 
Joshua L. Dratel, P.C. 
14 Wall Streel: 
28'h Floor 
New York, New 'York 10005 
(212) 732-07C17 
Civilian Dejense Counselfor David M. Hicks 
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U.N. Supl)lemental Rules of Criminal Procedure for Military 
Colnmissions of the  United Nations Command ,  Korea 

(Revised thru 17 March 1953) 

SECTION I. SCOPE, PURPOSE. AND CONSTRUCTION 

RULE 1. SCOPE OF RULES. These rules shall govern all Military Commissions of the 
United Nations Command conducting trials of prisoners of war charged with postcap- 
ture offenses, all reviews of such trials, and the submission and action upon all petitions 
for New Trial. 

RULE 2. PURPOSE AND CONSTRUCTION OF RULES. These rules are intended to 
provide for the just determination or all proceedings; they shall be construed to secure sim- 
plicity in procedurct, fairness in administration, and the elimination of unjustifiable delay. 

SECTION 11. THE COMMISSIONS 
RULE 3. TYPES. There shall be two types of Military Commissions for the trial of pris- 

oners of war for postcapture offenses: Special Military Commissions and General Mili- 
tary Commissi~ons. 

RULE 4. JURISDICTION OVER PERSONS. These Commissions shall have jurisdk- 
tion over all prisoners of war who are in the custody of the convening authority at the 
commencemerit of the trial and during the arraignment. 

RULE 5. JUIUS1)ICTION OVER OFFENSES. These Commissions shall have jurisdiction 
over all pOStCapNrc! offenses, including but not limited to, all violations of the laws and cus- 
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156 U.N. SUPPLEMENTAL RULES FOR KOREA 

toms of war, all violations of the laws of the Republic of Korea, all violations of rules 
lations, or orders, ;applicable to prisoners of war, promulgated by the Commander-in-Chid. 
United Nations Glmmand, or his authorized representatives, aU violations of rules, regula- 
tions, or orders of prisoner of war camp commanders or their authorized represmtatives, 
and all other acts to the prejudice of good order and discipline among prisoners of war. 

RULE 6. MEMBERSHlP OF COMMISSIONS. 

a. Appointment The members of each Military Commission will be appointed by the 
Commander-in-Chiel; United Nations Command, or under authority delegated by him 
Unless specifically provided in the delegation of authority, a commander to whom the au- 
thority to convene such commissions is delegated will not further delegate such authority. 

b. Number. 

(1) Each General Military Commission shall consist of not less than five members. 

(2) Each Special Military Comrnission shall consist of one or more members but 
not more than three members. 

c. Designation. 

( 1 )  The order appointing a General Military Commission shall designate a Presi- 
dent and a Law Member. The same individual may be designated both President and 
Law Member. 

(2) The order appointing a Special Military Commission shall designate a President 
d. Eligibility. 

(1) Any commissioned officer of the armed forces of the United Nations Command, 
including any commissioned officer of the armed forces of the Republic of Korea, shall 
be eligible for membership on a Commission. 

(2) The con.vening authority may, in his discretion, appoint as a member 

of a Commission any civilian who is a citizen of any nation of the United Nations, 
including any citizen of the Republic of Korea. 

e. Represenration. Where an offense involves viclims of more than one nation, each 
such nation. in the discretion of the convening authority, may be represented on the 
Commissions. 

f. Vacancies. Alny vacancy occurring among the members may be filled, or any addi- 
tions to a Comrnission may be made, by the convening authority, but the substanceof all 
proceedings had and evidence taken in the case then on trial shall be made known to the 
new member. Tht.fact that the substance of all proceedings had and evidence taken in the 
case has been marde k.nown to the new member will be announced by the President of a 
Commission in own coun. 

RULE 7. QUAiLlFICATlONS OF MEMBERS OF COMMISSION. 

a. General. The cunvcning authority shall appoint lo a Commission only persons, 
competent to perform the duties involved and not disqualified by personal interest or 
prejudice; provided that no person shall sit as a member of a Commission in any case in 
which he is the accuser or investigator or in which he may be required as a witness for 
the prosecution.. . . 
RULE 14. PO\YEKS OF THE COMMISSIONS. 
a. General. The Commissions shall have power to impound money and property, corn. 

pel the attendance and detention of witnesses, require witnesses to produce documents 
and property, punish for contempt, debar from practice before the Commission any 
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Counsel for cause subject lo review by the convening authority, administer oaths and af- 
lirmations, and issue search warrants and warranu of arrest, 

b. Contempts. 

( 1 )  A Gene~ral Military Commission shaU have the power to punish for contempt by 
imprisonment not exceeding six months, or by fine not exceeding $500.00, or by both 
fine and impr.isonment, any disobedienceof its mandates or any contempt. 

(2) A Special Military Commission shall have the power to punish for contempt by 
imprisonmenr, for one month or  by fine not exceeding $50.00, or by both fine and im- 
prisonment, any disobedience of its mandates or any contempt. 

c. Rules and Forms. A Commission shall have the power to adopt supplementary rules 
:ind forms to govern its procedure, not inconsistent with the provisions hereor. 

RULE 15. AUTHORIZED PUNISHMENT. 

a. General Mili,tary Commission. A General Military Commission may sentence an accused. 
upon conviction, to death, to confinement at hard labor for life or for any lesser term, or such 
other punishment as the Commission shall determine to be proper, consistent with the cus- 
toms of war in like cases in the armed forces of the nation of the convening authority. 

b. Special Miliraqt Commission. A Spccial Military Commission may not sentence an 
.~ccused, upon conviction to confinement at hard labor for more than six months, but 
!nay sentence the accused to confinement at hard labor for six months or for any lesser 
Ierm, as the Commission shall determine to be proper, consistent with the customs of war 
in like cases in the armed forces of the nation of the convening authority. 

c. General. The Table of Maximum Punishments or its equivalent, in effect in the 
.trmed forces of t:he nation of the convening authority, shall be used as a guide in deter- 
mining proper p~unirhment.. . . 

SECTION 111. TRIAL 

RULE 17. CO'NDUCT OF TRIAL. The Commissions shall confine each proceeding 
trictly to a fair, expeditious trial of the issues raised, excluding irrelevant issues or evi- 
dence and any unnecessary delay or  interference; hold public sessions except 
when otherwise required by the dictates of military necessity; hold each session at such 
time and place a!; it shall determine, or  as may be directed by the convening authority. 

RULE 18. TRI:AL PROCEDURE. The order of proceedings of trial shall conform gen- 
erally to that prescribed for general courts-martial, or  its equivalent, in the armed forces 
, , f  the nation of the convening authority. A suggested guide for procedure before Military 
Commissions is attached as Annex A. 

RULE 19. IO:INT AND COMMON TRIALS. Two or  more persons may be tried to- 
gether wherever joiritly charged in any specification. Common trials may be held if two 
or more accused are alleged to have participated in the same act or acts, or  in related acts, 
o r  in the same series of acts, constituting an offense or offenses. 

RULE 20. PRISEIVCE OF LAW MEMBER. A General Military Commission shall not re- 
ceive evidence upon ;any matter, nor shall it vote upon its findings or sentence, in the absence 
of the Law Member. 'When the Law Member is absent at any time during the trial, the Com- 
(mission will adjourn until the Law Member is present or a New Law Member is appointed. 

RULE 21. PROSECUTIONS AND PROCESS. AII prosecutions before the Commis- 
sions shall be conducted, and all process returnable to such Commissions shall issue, 
under the authority of the United Nations. 

RULE 22. CHARGES AND SPECIFICATIONS. 
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a. Nature and C:onrenrs. Charges and specifications shall be based on personal knowl- 
edge, orinformation and belief, and signed under oathby a member of the armed forces 
of the United Nations Command. Each charge and specification shall consist of a plain, 
concise, and clear staxement of the essential facts constituting the offense charged. 

b. Surplusage. A Commission may striKe surplusage from the charges and specifica- 
tions, and should do s.0 when such action is plainly indicated. 

c. Amendment;. A Commission may permit the charges and specifications to be 
amended at any tune beiore the findings, if no additional offense is charged and if the sub- 
stantial rights of the accused are nor prejudiced thereby. 

d. Bill of Parriawlarr. A Commission may direct in its discretion that the prosecution 
file a Bill of Partic~ilars. A Bill of Particulars may be amended at any time subject to such 
conditions as justice requires.. . . 

RULE 24. PREljENCE OF THE ACCUSED. The accused shall be present at all times 
during the trial, except during any period of escape from custody after arraignment. The 
accused's presence shall not be required upon any renew of his case, nor upon consider- 
ation of any petition for a N w  Trial. 

RULE 25. SPEC:IFIC RIGHTS OF THE ACCUSED. 

a. Service ofChomer. Upon reference for trial, the accused shall furnished a copy of the - ~ 

charges and skifications against him. If the charges and specifications are stated& a lan- 
guage other than one which the accused understands, they shall be made known to him 
in =language understood by him. 

b. As a Witness. 

(I) The accused shall be entitled to remain silent, or, at his own request but not oth- 
erwise, to be sworn to testify as a witness in his own behalf, or to make an oral unsworn 
statement to the Commission. 

(2) The Law Member of a General Military Commission or the Resident of a Spe- 
cial Milflary Comn~ission may, at the request of the accused, permit him to testify as e 
witness for a limited purpose only, excepting therefrom all testimony relative to thr 
issue of his guilt or innocence. 

(3) The accused shall be entitled to testify as a witness in his own behalfwith respec1 
to less than all the offenses charged against him, in which case he may not be ques- 
tioned about any offenses concerning which he does not testify. 

c. Repiesenrmicm b,v Counsel. 

( I )  The accused Ball be entitled, if he so desires, to assistance by one of his prisonrl- 
comrades in tho conduct of his defense, and to be represented prior to and during trial h! 
Counsel appoir~ted by the convening authority, or by available Counsel of his own choici,. 

(2) The accused shall be entitled to reasonable opportunhy to consult with hi. 
Counselbefore and during the trial. 

(3)  The accusecl shall be entitled to representation by Counsel until completion I I I  
all appellate review on his case or until the expiration of the time during which he n1.1, 
submit a petition (or a New Trial, whichever is later. 

d. Defense Wrntrses. An accused shall be entitled to call witnesses to testify in his I.,, 
half and to have all reasonable facilities in this regard extended to him. 

e. Cross Examinatron. The accused shall be entitled to cross examine, personally 8~ 

through Counsel, each adverse witness who personally appears before the Commissio~l 
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II Challenges. 

I 1)  Each accusecl shall be entitled, except as otherwise provided herein, to challenge any 
I llt,lllber of the Co~nmission for cause, and to present evidence relative to such challenge. 

I !) Each accusecl shall, except as otherwise provided herein, be entitled to one peremp- 
1.31.y challenge. 

;. Inrerpretation/or Accused. The accused shall be entitled to have the substance of the 
I *lrbieedings and any documentary evidence translated when he is unable otherwise to un- 
Jk.n*tand them, and, in addition, the accused shall be entitled, if he deems it necesssry, to 
II~,. scrvices of a competent interpreter. 

IKULE 26. PRIVSLEGES AND FAClLlTlES AFFORDED DEFENSE COUNSEL Advo- 
.w or Counsel conducting the defense on behalf of the accused, upon trial, review, and 
* wsideration of a petition for a New Trial, shall have at his disposal the reasonably nec- 

-.lry facilities to prepare the defense of the accused. He may, in particular, fieely visit the 
~ ~ i u s e d  and interview him in private. He may also confer with any witnesses for the de- 
I,.nse, including prisoners of war. 
RULE 27. TIME. OPTRIAL. 

:I. Limitation on Commencement of Proceedings. Trial shall not commence until the ex- 
~'iration of  a period of at least lhree weeks from the date of the receipt by the accredited 
I klegate of the lnt,ernational Committee of the Red Cross, the Prisoners' representative, 

the accused of the notice required by Rule 53, below. 

b. Prepararion o,fDefmse. No trial shall commence until the Advocate o r  Counsel con- 
ducting the defense on behalf of the accused shall have had at his disposal a period of at 
Ic:~st two weeks to prepare the defense of the accused. 

c. Timely Selection of Individual Defense Counsel. An accused shall be afforded reason- 
.111le opportunity before trial to secure Counsel of his own choice, but no court shall be 
~wvented from proceeding because of the inability of an accused to secure Counsel of his 
qtwn choosing. 

RULE 28. PRELIMINARY MOTIONS. Prior to trial, both prosecution and defense 
will furnish oppo:iing Counsel copies of any preliminary motions to be  made to the 
( :ommission.. . . 

RULE 30. CHALLENGES. 

a. For Cause. No challenges for cause may be asserted in the case of trial by a Special 
Military Commissiion consisting of only one member. 

b. Peremptory. No peremptory challenge may be asserted against the Law Member of 
a General Military Commission, nor in the case of trial by a Special Military Commission, 
consisting of only one member. 

RULE 31. RELIEF FROM PREJUDICIAL JOINDER For good cause shown, a C0m- 
mission may, in i u  discretion, grant a severance in the case of a joint or common trial, or 
provide whatever other relief justice requires. 

RULE 32. PREljUMPTlON OF INNOCENCE AND BURDEN OF PROOF. The ac- 
cused shall be presumed innocent until his guilt is established by legal and competent ev- 
idence beyond a rc!asonable doubt. If there is a reasonable doubt as tothe guilt of the ac- 
cused, the doubt shall be resolved in the accused's favor and he shall be acquitted. If there 
is a reasonable doubt as to the guilt of the accused of the specific offense charged but the 
evidence supports a finding of guilty of an offense reasonably included therein, then the 
finding should be ;as to the latter only. The burden of proof to establish the guilt of the ac- 
cused beyond a wasonable doubt is upon the prosecution. 
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RULE 33. FJIDENCE. These commissions will follow the rules of evidence prescribed 
in the Manual for Couns-Martial, United States, 1951.. . . 

RULE 37. VIOTING. 

a. Findings ctnd Sentence. 

(1) All voting on the findings and sentence shall be by secret written ballot, 
(2) The concurrence of at least two-thirds of the members of the commission pre- 

sent at the time the vote is taken shall, except as provided herein, be necessary for con- 
viction and for sentence. 

(3) The conc:urrence of at least three-fourths of the members of the Commission 
present at the time the vote is taken shaU be required for any sentence to life impris- 
onment or conlinement in excess of ten years. 

(4) The concurrence of all the members of the Commission present at the time the 
vote is taken shall be required for any death sentence.. . . 

SECTION VI. MISCELLANEOUS 

RULE 46. DOUBLE JEOPARDY. No accused shall be punished more than once for the 
same act or on the same charge pursuant to United Nations authority. 

RULE 47. EX POST FACT0 OFFENSES. No person shall be tried pursuant to these 
Rules for an act which was not forbidden by recognized law in effect at the time the said 
act was commincil. 

RULE 48. ClFFlClAL POSITION AND SUPERIOR ORDERS. The official position of 
the accused shall not absolve him from responsibility, nor be considered in mitigation of 
punishment. Action pursuant to the order of the accused's superior, or ofhis gov;rnrnent, 
shall not consiituce a defense, but may be considered in mitigation of punishment if a 
Commission determines that justice so requires. 

RULE 49. F'RINCIPALS AND ACCESSORIES. Anyone who commits any of the of- 
fenses defined in Rule 5, or who aids, abets, counsels, commands, permits, induces, or 
procures its commission, is a principal; and anyone who causes an act to be done. which, 
if directly performed by him, would be an oflense under Rule 5, is also a principal and 
punishable as :such.. . . 

RULE 53. NOTICE OF TRIAL. 

a. Persons Ubon Whom served: Where an accredited Delegate of the International Com- 
mittee of the Red Cross has been accepted by the United Nations Command, such Dde- 
gale shall be notified at the address previously indicated by him to the convening author- 
ity, as soon as :possible and at least three weeks prior to trial, that judicial proceedings will 
be instituted against the accused. The prisoner's representative and the accused shall bc 
similarly notified. 

b. Contents ofNoticr. The notice required by Rule 53a, above, shall contain the follow. 
ing inforrnaticbn: ( I )  surname and first name of the accused, his rank, his army, regimen- 
tal, personal, or serial number, his date of birth, and his profession or trade, if any; (21  
place of internment or confinement; (3) specification of the charge or charges on whir11 
the accused is io be arraigned, pivingthe legal provisions applicable; (4) designation of lhc. 
Commission which will try the case, likewise the date and place fued for the openin(: (11 

the trial. 

c. Afidavir ofProreturor. The Prosecutor shall execute an affidavit certifying that ill<.  

duties prescribed in subparagraph a of this Rule havebeen performed. Such affidavit shall 
be incorporatsed into the record as one of the allied papers of the case. 
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RULE 54. PA.RTICIPATION OF INTERNATIONAL COMMITTEE OF THE RED 
CROSS. 

a. Presence at Trial. 

(1) Where an accredited Delegate of the International Committee of the Red Cross 
has been acce,ptetl by the United Nations Command, such Delegate, if present, shall be 
entitled to att~end all trials held pursuant to these Rules unless the proceedings are held 
in camera for purposes of state or military security. (No proceedings in camera will be 
held, however, without the concurrence of the Commander-in-Chief, United Nations 
Command, or his successor.) 

(2) Where such Delegate has requested permission to attend proceedings to be held 
in camera, this request will be communicated immediately to Headquarters, United 
Nations Command. Attention: Command ludge Advocate. 

b. Selection oj'Counre1. 

(1) Where'an :accredited Delegate of the International Committee of the Red Cross 
has been accepted by the United Nations Command, the convening authority shall 
furnish such Delegate, on request, a list of available persons qualified to present the 
defense. 

(2) Failinf: a choice of Counsel by the accused, the Delegate of the International 
Committee of the Red Cross, if requested, may select available Counsel for him and 
shall have at his disposal at  least one week for such purpose. 

(3) In the event that both the accused and International Eommitlee of the Red Cross 
Delegate fail to select Counsel, the accused shall be represented by the Defense Coun- 
sel designated in the order appointing the Commission. 

(4) Where the accused or the International Committee of the Red Cross Delegate 
retains indivi,dual Counsel to represent the accused, the Defense Counsel named in the 
order appointing the Commission may be excused from the proceedings or retained as 
advisory, associate. or assistant Defense Counsel, at the option of the accused. 
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UNITED STATES OF AMERICA 

V. 

DAVID MATTHEW HICKS 

) PROSECUTION RESPONSE TO 
) DEFENSE MOTION TO DISMISS 
) FOR LACK OF JURISDICTION: 
) SYSTEM WILL NOT AFFORD A 
) FULL AND FAIR TRIAL 
1 
) 18 October 2004 
1 

1. Timeliness. This response is being filed within the timeline established by the Presiding 
Offtcer. 

2. Prosecution PositionmDefense Motion. The Defense motion should be denied. 

3.  Facts. 

a. On September 11, 2001, the a1 Qaida terrorist network used hijacked commercial 
airliners to attack prominer~t targets in the United States. Approximately 3,000 people were 
killed in those attacks. 

b. One week lat(sr, in response to these "acts of treacherous violence," Congress passed a 
joint resolution which states, in part, ',that the President is authorized to use all necessary and 
appropriate force against th~ose nations, organizations, or persons he determines planned, 
authorized, committed, or aided the terrorist attacks that occurred on September 11,2001, or 
harbored such organizations or persons, in order to prevent any future acts of international 
terrorism against the United States by such nations, organizations or persons." Authorization for 
Use of Military Force ('the AUMF'), 11 5 Stat 224. 

c. On October 7,2001, the President ordered United States Armed Forces to 
Afghanistan, with a mission to subdue a1 Qaeda and quell the Taliban regime that was known to 
support it.' 

d. The President issued his Military Order ofNovember 13,2001 ("Detention, Treatment, 
and Trial of Certain Non-Citizens in the War Against  errori ism").' In doing so, the President 
expressly relied on his authority as Commander in Chief of the Armed Forces of the United 
States by the Constitution and the laws of the United States of America, including the AUMF 
and Sections 821 and 836 of Title 10, United States ~ 0 d e . l  

' http://www.whitchouse.go~1Inewslreleases/2OOl/l0/20011007-8.html 
'66 Fed. Reg. 222 (November 16,2001) 
' Sections 821 and 836 are, respectively, Articles 21 and 36 of the Uniform Code of Military Justice ("UCMJ"). These sections 
provide, in relevant pan: 

Art. 21. Jurisdiction ofcourts-martial not erclusive 
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e. In his Order, the President determined that "[t]o protect the United States and its 
citizens, and for the effective conduct of military operations and prevention of terrorist attacks, it 
is necessary for individuals subject to this order . . . to be detained, and, when tried, to be tried 
for violations of the law:$ of war and other applicable laws by military tribuna~s."~ 

f. The President ordered, "Any individual subject to this order shall, when tried, be tried 
by military commission for any and all offenses triable by military commission that such 
individual is alleged to have committed . . . ."' He directed the Secretary of Defense to "issue 
such orders and regulations . . . as may be necessary to carry out" this ~ r d e r . ~  

g. Pursuant to this directive by the President, the Secretary of Defense on March 21, 
2001, issued Department of Defense Military Commission Order (MCO) No. 1 establishing 
jurisdiction over persons (those subject to the President's Military Order and alleged to have 
committed an offense in a charge that bas been referred to the Commission by the Appointing 
~ u t h o r i t ~ ) ?  and over offenses (violations of the laws of war and all other offenses triable by 
military commission).* The Secretary directed the Department of Defense General Counsel to 
"issue such instructions consistent with the President's Military Order and this Order as the 
General Counsel deems necessary to facilitate the conduct of proceedings by such Commissions . 

,.9 . . . 

h. The Accuse,d was captured in Afghanistan on or about December 2001 during 
Operation Enduring Freedom, and on or about January 12,2002, U. S. Forces transferred 
the Accused to Guantanamo Bay, Cuba for continued detention. 

i. On February 7,2002, the President of the United States issued a memorandum 
in which he determined that none of the provisions of the Geneva Conventions "apply to our 
conflict with A1 Qaeda iin Afghanistan or elsewhere throughout the world because, among other 
reasons, al Qaeda is not a high contracting party to Geneva." (President's memorandum dated 
February 7,2002, attached) 

j. The President determined that the Accused is subject to his Military Order on July 

The provisions of thi? chapter conferring jurisdiction upon courts-martial do not deprive military commissions, provost 
courts, or other military tribunals of'concu~~entjurisdiction with respect to offenders or offenses that by statute or by the law of 
war may be tried by military comm~ssions, provost courts, or other military tribunals. 

Art. 36. President rimy prescribe rules 

ial Pretrial. trial. and  oost-trial erocedures. including modes of proof. for cases arising under this chaoter triable in . . .  
wurts-martial, military comtnission and other m?litary tribunals. . . may be presc;ibed by the president by 
rerulations which shall. so far as he considers practicable, apply the principles of  law and the rules of  evidence 

recogriiced in the hial of criminal cases in the un i t ed~ ta te i  distiict courts, but which may not be 
contrary to or inconsistent with this chapter. 

(b) All rules and rel:ulations made under this article shall be uniform insofar as practicable 

' 66 Fed. Reg. 222 (November 16, :1001), Section I(e). 
I d  at Section 21al. . . 
Id. at Section Z(b). 
' Militiary Commission Order (MCO) No. 1, para. 3(A). 
Id at para. 3(B). 
id at para. 8(A). 
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k. The Appointing Authority approved the charges in this case on June 9,2004 and on 
June 25,2004 referred the same to this military commission in accordance with commission 
orders and instructions. The case was thereafter docketed to be heard at the U.S. Naval base at 
Guantanamo Bay, Cuba. 

I. On June 28,2004, a plurality of the Supreme Court of the United States, in the case of 
Hamdi v. Rumsfeld, reaffirmed that "the capture and detention of lawful combatants and the 
capture, detention, and trial of unlawful combatants, 'by universal agreement and practice', are 
'important incident[s] of war."' 124 S.Ct. 2633,2639 (2004). 

4. Legal Authority. 
a. Hamdi v. Rurnsfel, 316 F.3d 450 (4'h Cir. 2003) 

b. Madsen v. K i ~ l l a ,  343 U.S. 341 (1952) 

c. United States v. Biazase, 50 M.J. 143, 150 (C.A.A.F., 1999) (citing United States v. 
u, 43 M.1.296 (1995), and United States v. Stombauah, 40 M.J. 208 (1994)) 

d. The President's 'Military Order of 13 November 2001, concerning the Detention, 
Treatment and Trial of Certain Non-Citizens in the War Against Terrorism. 

e. Military Commission Order No. I ,  32 C.F.R. $ 9.3(a) (2003) 

f. Military Cornmission Instruction No. 9, Review of Military Commission 
Proceedings., December 26,2003, 5 4C(l)a (hereinafter MCI No. 9) 

g. 10 U.S.C $821 
h. 10 U.S.C. $836 

i. Internationad Criminal Court, Statute, Article 69 (Available at 
http://www, un, org/law/icc/statute/romefra.htm) 

j. International Criminal Tribunal for the former Yugoslavia, Rules of Procedure and 
Evidence, Rule 89 (Available at http//www.un.org/icty/legaldoc) 

k. International Criminal Tribunal for Rwanda, Rules of Procedure and Evidence, Rule 
89 (Availatlle ;at www.ictr.org/english/rules) 

5. Discussion. 

Contrary to the Defense assertions, military commissions have been part of the system of 
laws of the United States since the founding of our country and are have been sanctioned as an 
appropriate forum for the prosecution of unlawful combatants for violations of the laws of war 
and other offenses. Th'e u:je of military commissions has been consistently approved by the 
United States Supreme Court and confirmed by Congress. 
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The Defense moltion presents a somewhat interesting history of the development of the 
UCMJ over the last half-century, but addresses little relevant to the case in hand, that is, whether 
the procedures accorded by Commission Law are supported by legal precedent and whether they 
meet with standards of fundamental fairness. A review of precedent and of the procedures 
accorded reveal that the Defense assertions are completely unfounded. Many of the arguments 
made by the Defense in this motion are addressed in the Prosecution Response to Defense 
Objection to the Structure and Composition of the Panel, which we incorporate by reference and 
will avoid repeating. We will briefly touch upon the Defense's objections in this response. 

a. Militarv Con~missions Accord the Accused Basic and Fundamental 
Rights. 

The Defense, in its motion, makes the claim that the Military Commission procedures 
deny the accused basic and fundamental rights recognized in both the civilian and military justice 
systems in the U.S. and the 1950 United Nations (UN) military commissions. Other than the 
reference to the use of a. presiding officer instead of a judge, the Defense fails to give any 
specific examples of which fundamental rights are not provided or why the Accused is entitled to 
any procedures of the 1950 UN military commissions as a matter of law. 

The President has broad authority to define the structure and procedures of military 
commissions. Madsen v. Kinsella, 343 1J.S. 341 (1952). The structure and procedure he directs 
do not have to accord with a 1950 UN military commission. The real question is whether the 
present procedures afford the Accused with a fundamentally fair trial, which they do. Procedures 
accorded an accused under the Military Commission process match fundamental aspects of both 
the U.S. and international systems. A review of Military Commission Order No. 1, 32 C.F.R. 3 
9.3(a) (2003) (hereinaf er IMCO No. 1) shows that individuals subject to trial by the military 
commissions have all of the rights recognized as necessary for a full and fair process. Persons 
accused of crimes are assigned counsel at no cost or may choose another available defense 
counsel ("one or more !Military Officers who are judge advocates of any United States armed 
force"). Id. 5 9.4(~)(2). Am accused person may also retain a civilian attorney of choice at no 
expense to the United States government, provided that such attorney meets certain criteria. Id. 5 
9,4(~)(2)(iii)(B). Once charged, the Accused will receive a copy of the charges "sufficiently in 
advance of trial to prepare a defense, be presumed innocent until proven guilty and be found not 
guilty unless the offense i!j proved beyond a reasonable doubt. Id. $9 9.5(a), (b), (c). The 
prosecution must provide the defense "with access to evidence [it] intends to introduce at trial" 
and to "evidence known to the prosecution that tends to exculpate the Accused." Id. 5 9.5(e). The 
Accused is permitted but not required to testify at trial, and the Commission may not draw an 
adverse inference from a decision not to testify. Id. 5 9.5(f). The Accused "may obtain witnesses 
and documents for [his] defense, to the extent necessary and reasonably available as determined 
by the Presiding Officer," id. 5 9.5(h), and may present evidence at trial and cross-examine 
prosecution witnesses, id. 5 9.5(i). In addition, once a Commission's finding on a charge 
becomes final, "the Accuried shall not again be tried" for that charge. Id. 5 9.5(p). 

Further, the military commissions are directed to provide for a "full and fair trial," to 
"[plroceed impartially and expeditiously," and to "[hlold open proceedings except where 
otherwise decided by the Appointing Authority or the Presiding Officer[.]" Id. $5 
9.6(b)(l),(2),(3). 
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Once a trial is completed (including sentencing in the event of a guilty verdict), the 
Presiding Officer must "transmit the authenticated record of trial to the Appointing 
Authority,"id. at 9.6(h)(l), which "shall promptly perform an administrative review of the 
record of trial," id. 9.6(h)(3). If the Appointing Authority determines that the commission 
proceedings are "administratively complete," the Appointing Authority must transmit the record 
of trial to the Review Panel, which consists of three military off~cers,at least one of whom has 
experience as a judge. Id {i 9.6(h)(4). The Review Panel must return the case to the Appointing 
Authority for further proceedings when a majority of that panel "has formed a definite and firm 
conviction that a material error of law occurred." Id. §9.6(h)(4)(ii); Military Commission 
Instruction No. 9, Review of Military Commission Proceedings, December 26,2003, 3 4C(1) 
(hereinafter MCI No. 9). 

On the other hand, if a majority of the panel finds no such error, it must forward the case 
to the Secretary with a written opinion recommending that (1) each finding of guilt "be 
approved, disapproved, or changed to a finding of Guilty to a lesser-included offense" and (2) 
the sentence imposed "be approved, mitigated, commuted, deferred, or suspended." MCI No. 9, 

4C(l)b. "An authenticated finding of Not Guilty," however, "shall not be changed to a finding 
of Guilty." MCO No. 1, 32 C.F.R. § 9.6(h)(2). The Secretary must review the trial record and the 
Review Panel's recommendation and "either return the case for further proceedings o r .  . . 
forward it to the President with a recommendation as to disposition," if the President has not 
designated the Secretary as the final decision maker. MCI No. 9 , §  5. In the absence of such a 
designation, the President rnakes the final decision; if the Secretary of Defense has been 
designated, he may approve or disapprove the commission's findings or "change a finding of 
Guilty to a finding of Guilty to a lesser-included offense, [or] mitigate, commute, defer, or 
suspend the sentence irr~pored or any portion thereof." 

All of the rights set forth above meet the requirements of fundamental fairness 
recognized in both national systems and international treaties. 

b. The role of the Presiding Off~cer  is not determinative of whether the  Accused will 
receive a fa i r t r ia l  conducted in accordance with the law. 

This again is nolthir~g more than a speculative complaint by the Defense. 
The Defense provides no specific facts or law in support of its conclusion, other than that the 
United States does not use a presiding officer any longer for Courts-Martial. The point that the 
Defense ignores is that U.S. law authorizes the President to determine what rules of procedure 
and evidence should be implemented at military commissions. The recognition of the validity of 
this process by the Con,gress and U.S. Supreme Court is addressed fully in response to other 
Defense motions. The irelevant facts are: the Presiding Officer is a judge advocate and former 
military judge, the members are senior military officers who have all, at one time or another, 
received training on military law and the Uniform Code of Military Justice, counsel for both 
parties are experienced judge advocates and, all of these individuals have been directed by the 
President and the Secretanj of Defense to ensure that the proceedings are "full and fair." The 
role of the Presiding 0ffic1:r is but one part of the process. It will require the diligent exercise of 
their obligations by all of the individuals involved in the process j u s t  as it does in any legal 
system - to ensure that fairness and justice prevail. 

c. 'The P r e s i d i ~ ~ O f f i c e r  is not subiect to unlawful command influence. 

Review Exhibit 31-8 
Page 5 of 7 

Page 325 of 362



Once again, the Defense assertions are nothing more than speculation. To raise the issue 
of unlawful command influence in good faith, the Defense must (1) show facts which, if true, 
constitute unlawful comtmand influence; (2) show that the proceedings were unfair; and (3) show 
that unlawful command influence was the cause of the unfairness. United States v. Biagase, 50 
M.J. 143, 150 (C.A.A.F., 1999)(citing United States v. Avala, 43 M.J. 296 (1995), and United 
States v. Stombau~h, 40 M.J. 208 (1994)). Prejudice is not presumed until the Defense produces 
evidence of proximate cautsation between the acts constituting unlawful command influence and 
the outcome of the trial. Id The Defense has failed to produce any evidence that the Accused 
has suffered prejudice at the hands of the Presiding Officer. 

d. The standardfor admissibilitv at military commissions is appropriate and fair. 

The Defense assertion that the standard for admissibility at the military commissions - 
evidence that would have probative value to a reasonable person - is "pathetically weak" and 
other such phrases is another unsupported and unwarranted allegation. 

Research of the standards of admissibility in international criminal law or many national 
systems around the world reveals the fallacy of the Defense's position. The "probative value" 
standard is the basic evidentiary standard for admissibility at the International Criminal Court, 
the International Criminal Tribunal for the Former Yugoslavia and the International Criminal 
Tribunal for Rwanda. It is also consistent with the standard of admissibility for civil law 
countries, such as Franc.e and Belgium. Moreover, the probative value standard is not 
inconsistent with common law standards of evidence, which provide that evidence must he 
relevant, i.e., reliable and material. The bald assertion by the Defense that the impact of the 
probative value standard will be the introduction of incompetent and unreliable evidence is 
unsupported by way of example, citation, or proof of any form. The "fairness" of the military 
commission process will be determined by the application of the recognized rights and standards 
contained in the Presidcnt's order, MCO No. 1,  and the Military Commission Instructions. 

e. The o r o c e d u ~  of the military commissions are Congressionally sanctioned. 

As with the other unsupported assertions made by the Defence in this motion, the 
statement that the "archaic and discredited" procedures of the military commissions are not 
Congressionally sanctioned is wrong. 

The jurisdiction of and procedures governing military commissions - which have tried 
unlawjil belligerents since the earliest days of the United States - have been sanctioned by 
Congress. With the codification of the UCMJ in Title 10 of the U.S. Code, Congress specifically 
preserved the jurisdiction and procedures for military commissions in Article 21 as they have 
historically been recognized. As the Supreme Court recognized in Madsen v. Kinsella, 343 U.S. 
341 (1952), a case deci4dedl after the UCMJ's enactment: 

Since our nation's earliest days, such commissions have been constitutionally 
recognized agencie:~ for meeting many urgent governmental responsibilities 
related to war. 'They have been called our common law war courts. They have 
taken many forms and borne many names. Neither their procedure nor their 
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jurisdiction has been prescribed by statute. It has been adapted in each instance 
to the need that called itforth. * * * 

With this practicre before them, the Committees of both Houses of Congress 
recommended the reenactment of Article of War 15 as Article 21 of the new code. 
They said, "Thin article preserves existing Army and Air Force law which gives 
concurrent jurisdiction to military tribunals other than courts martial." 

Madsen, 343 U.S. at 3486-347, 351 11.17 (emphasis added). 

By enacting Articles 21 and 36, Congress made it clear that it wished to preserve the 
historical precedent that ''the1 ] procedure" for military commissions has not been "prescribed by 
statute"; rather, "[ilt has been adapted in each instance to the need that called it forth." Madsen, 
343 U.S. at 346-347. If'Congress intended to depart from that longstanding practice by 
subjecting the commissions to a rigid and uniform set of procedures-tying the President's hands 
during times of war in the ]process-it surely would have done so more plainly. See id. at 346 
n.9 ("The commission is simply an instrumentality for the more efficient execution of * * * the 
war power vested in the President as Commander-in-chief in war. 
* * * In general, [Congresr;] has left it to the President, and the military commanders representing 
him, to employ the commi:ssion, as occasion may require[.]" (quoting William Winthrop, 
Military Law and Prect.dents 831 (2d ed. 1920)) 

Both the Supreme Court and Congress have had numerous opportunities to limit the 
jurisdiction of commissions, restrict the President's discretion or require specific rules and 
procedures, but have not, rather they have confirmed the President's authority and discretion. 
Congress has amended the UCMJ several times, and each time has confirmed, in Article 36, the 
President's authority and discretion to determine the rules of procedure and evidence applicable 
to military commission:;. 

6. Attached File. None. 

7. Oral Argument. If :Defense is granted oral argument, Prosecution requests the opportunity to 
respond. 

8. Witnesses/Evidence. The Prosecution does not foresee the need to present any witnesses ot 
further evidence in support of this motion. 

9. Additional Informtitior!. None. 

KURT J. BRUBAKER 
Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 
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UNITED STATES OF AMERICA 
1 
1 
) Defense Objection to the Structure 
) and Composition of the 

v. 1 Commission 
1 
1 9 September 2004 

DAVID M. HICKS ) 

The Defense in the case of the United States v. David M. Hicks forwards to the 
Appointing Authority, the Defense's objection to the structure and composition of the military 
commission on the ground that, inter alia, it is not based on any established judicial system. 

Discussion: 

1. The military commission structure is invalid and is not based on any recognized legitimate 
system of civilian, criminal, international, or military law. 

2. The commission system does not follow U.S. civilian or military jurisprudence, which 
provide for an independent judge to decide issues of law, and a jury to decide issues of fact. 

3.  The commission sys1:em does not have the composition established by international criminal 
tribunals, in which only trained legal professionals sit as adjudicators of both law and fact. 

4. The structure of the inilitary commission is not based on any existing legal system. It is more 
akin to the outdated pre-UCMJ court-marital system B a system that has been rejected by 
Congress and the evolvi~ng standards of military justice as reflected in the UCMJ. 

5. A system that utilizes members untrained in the legal profession to decide issues of law is 
fundamentally flawed. This fatal deficiency is only compounded by the complex issues of 
international law and law c~f  war that will be litigated in a process devoid of any substantive or 
procedural guidance, and which charges offenses not recognized by the law of war, and which 
have been created to operate retrospectively. These disciplines of the law require legal 
professionals with specific and sufficient education in these subject matters, a requirement that 
all current members lack. 

6 This intractable problern with the Commission=s composition is exacerbated by the presence 
of one lawyer B the Presiding Officer. The President=s Military Order makes the equality 
among all members unmistakably clear, including the Presiding Officer. Yet the PO=s unique 
status as a lawyer will inevitably exert undue influence on the other, non-lawyer, members with 
respect to their determination of legal issues (particularly since, as objected to in a separate 
submission, the PO, who himself lacks education in international law issues, intends to instruct 
the other members on the law). Thus, the Commission, with its two-tiered composition of one 
lawyer and four non-la~~yers,  improperly, and contrary to the PMO, positions the PO as a 
Agreater among equals.@ 
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7. The use of the same meinbers on four similar commissions only adds to the members= 
confusion. The members, uneducated in the subject matter, and untrained in the exercise of 
judicial responsibilities, cannot be expected to compartmentalize four cases B which are 
proceeding simultaneously B so that they can faithfully and effectively discharge their obligation 
to treat the legal and factual issues in each separately. Indeed, the common issues of law, and 
common mixed issues of law and fact, that each of the cases will present will preclude these 
inexperienced members from affording each accused the individualized determination of the 
issues to which he is entitled. Jurists are qualified in the abstract to hear similar cases and decide 
the law for each; jurors are never placed in the same position for obvious reasons that apply with 
more force here since they will also shoulder the burden of deciding legal issues, and mixed 
issues of law and fact. 

Conclusion: 

The Defense requests that all members be replaced with legal professionals who possess 
extensive experience in intemational criminal law and/or the law of war, including the Geneva 
Convention and other applilcable international treaties and provisions. 

-- 
M.D. MOM 
Major, U.S. Marine Corps 
Detailed Defense Counsel 
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DEPARTMENTOFDEFENSE 
OFFICE OF GENERAL COUNSEL 

1600 DEFENSE PENTAGON 
WASHINGTON, DC 20301 -1 600 

September 22,2004 

MEMORANDUM FOR Major M.D. Mori, Detailed Defense Counsel, U.S. v. Hick 

SUBJECT: US. v. Hiich:: Defense Objection to the Structure and Composition of the 
Commiss,ion 

On September 9,2004, you submitted to the Appointing Authority for Military Commissions, an 
objection to the structune and composition of the Commission in which you requested that all of its 
mknbers be replaced with legal professionals possessing experience in international criminal law 
and the law of war. 

The Military Commission Orders and Instructions do not provide the Prosecution or Defense 
Counsel an avenue through which to raise objections or file motions directly with the Appointing 
Authority. Military Co~mmission Instruction (MCI) No. 8, Section 4(A) provides the only proper 
mechanism for consideration of such motions after the case has been referred to a Military 
Commission. Section 41(A) states that "the Presiding Officer may certify other interlocutory 
questions to the Appoir~ting Authority as the Presiding Officer deems appropriate." Accordingly, 
your objection to the cc~mpsition of the Commission must first be heard by the Presiding Officer. 

Therefore, your request will not be considered by the Appointing Authority at this time. 

I.e& Advisor to the ~ppoz t ing  Authority 
for Military ~ommisskns 
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1 
UNITED STATES OF PMERICA 1 

) Defense Objection to the Structure 
1 and Composition of the 

v. 1 Commission 
1 
1 9 September 2004 

DAVID M. HICKS 1 

The Defense in ihe case of the United States v. David M. Hicks forwards to the 
Appointing Authority, the Defense's objection to the structure and composition of the military 
commission on the ground that, inter alia, it is not based on any established judicial system. 

1. The military commission structum is invalid and is not based on any recognized legitimate 
system of civilian, criminal, international, or military law. 

2. The commission syxtern does not follow U.S. civilian or military jurisprudence, which 
provide for an independent judge to decide issues of law, and a jury to decide issues of fact 

3. The commission system does not have the composition established by international criminal 
tribunals, in which only trained legal professionals sit as adjudicators of both law and fact. 

4. The structure of the: military commission is not based on any existing legal system. It is more 
akin to the outdated pe-IJCMJ court-marital system - a system that has been rejected by 
Congress and the evolving standards of military justice as reflected in the UCMJ. 

5. A system that utilkm members untrained in the legal profession to decide issues of law is 
fundamentally flawed. This fatal deficiency is only compounded by the complex issues of 
international law and law of war that will be litigated in a process devoid of any substantive or 
procedural guidance, ,and which charges offenses not recognized by the law of war, and which 
have been created to operate retrospectively. These disciplines of the law require legal 
professionals with specific and sufficient education in these subject matters, a requirement that 
all current members lack. 

6 This intractable problem with the Commission's composition is exacerbated by the presence 
of one lawyer - the Presiding Officer. The President's Military Order makes the equality among 
all members unmistalkably clear, including the Presiding Officer. Yet the PO'S unique status as a 
lawyer will inevitablly exert undue influence on the other, non-lawyer, members with respect to 
their determination of legal issues (particularly since, as objected to in a separate submission, the 
PO, who himself laclcs education in international law issues, intends to instruct the other 
members on the law)'. 'I'hus, the Commission, with its two-tiered composition of one lawyer and 
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four non-lawyers, improperly, and contrary to the PMO, positions the PO as a 'greater among 
equals." 

7. The use of the same members on four similar commissions only adds to the members' 
confusion. The membtxs, uneducated in the subject matter, and untrained in the exercise of 
judicial responsibilities, cannot be expected to compartmentalii four cases - which are 
proceeding simultanwusly - so that they can faithfully and effectively discharge their obligation 
to treat the legal and factual issues in each separately. Indeed, the common issues of law, and 
common mixed issues of Yaw and fact, that each of the cases will present will preclude these 
inexperienced members from affording each accused the individualized determination of the 
issues to which he is entitled. Jurists are qualified in the abstract to hear similar cases and decide 
the law for each; juro~s are never placed in the same position for obvious reasons that apply with 
more force here since ithey will also shoulder the burden of deciding legal issues. and mixed - - 
issues of law and fact. 

Conclusion: 

The Defense requests that all members be replaced with legal professionals who possess 
extensive experience l m  international criminal law andlor the law of war, including the Geneva 
Convention and other applicable international treaties and provisions. 

Detailed Defense Counsel 
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Connolly, Sean, CPT, lDoD OGC - 
From: Lyons, Craig, LN1, DoD OGC 

Sent: Monday, Septemtler '13,2004 10:55 

To: Connolly. Sean, CPT, DoD OGC 

Subject: MAJOR MORl RESPONSE 

Sir, 
Major Mori said the "Defense Objection to the Structure and Composition of the Commission" is a separete 

objection besides the interlocutoly question. 

~ e ~ a l i a n  First Elass (Surface Warfare) 
Office of Appointing Authority for Military Commissions 
1851 S. Bell St, Arlington, Virginia 22202 
(703) 602-4173174, F ~ : K  (703) 602-4574 
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OFFICE OF THE APPOINTING AUTHORITY FOR MILITARY COMMlSSIONS 
INTERNAL ROUTING AND TRANSMITTAL FORM 

THRU: 

FOR: 

SUBJECT: Defense (Ibj 
the Structure and Ca~mposition of 
the Commission 
COPY PROVIDED TO: 

for info only 

for info and comment 

PURPOSE: 

DISCUSSION: 

RECOMMENDATION: 

APPROVED DISAPPROVED-- SEE ME -- 

NAME 

DATE RECEIVED BY 
- 

OAA Form 1 (APR 04) UNCLASSIFIED 
Review Exh~bit 32-A 
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IN THE UNITED STATES MILITARY COMMISSION 
AT U.S. NAVAL BASE, GUANTANAMO BAY, CUBA 

) 
UNITED STATES OF AMERICA ) PROSECUTION RESPONSE TO 

) DEFENSE OBJECTION 
) TO THE 

v. ) STRUCTURE AND 
) COMPOSITION OF TIIE 
) MILITARY COMMISSION 

DAVID M. HICKS ) 
1 12 October 2004 

I .  Timeliness. This response is being filed within the timeline established by the 
Presiding Officer. 

2. Prosecution Position on Defense Motion. The Defense objection and requested relief 
should be denied. 

a. The Presiclent's Military Order (PMO) of 13 November 2001, concerning the 
"Detention, Treatment and Trial of Certain Non-Citizens in the War Against  errori ism,"' 
authorizes the Secretary of Defense or his designee to convene military commissions for 
the trial of certain in~dividuals "for any and all offenses triable by military commission.'" 
The Order does not establish the structure of commissions or qualifications of 
commission members, but delegates authority on such matters to the Secretary of 
~efense." 

b. In Military Commission Order No. 1 (MCO I), and subsequent orders and 
instructions issued under his authority, the Secretary of Defense established procedures 
for the appointment of military commissions and set forth various rules governing the 
structure, composition, jurisdiction, and procedures for military commissions appointed 
under the P M O . ~  

c. MCO I specifies that each commission will consist of no less than three and no 
more than seven members. All members will be commissioned officers of the United 
States armed forces. The Appointing Authority (AA) shall personally select only those 
officers he determines to be "competent to perform the duties in~olved."~ One of the 

' President's Military Order, 66 Fed. Reg. 57,833 (Nov. 13,20OI)(hereinafter PMO). 
PMO §4(a). 
' PMO 56(a). 

Military Commission Order No. 1 (Mar Zl,ZOOZ)(hereinaSfer MCO 1). 
Id. n4. 
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members shall be designated as the Presiding Officer (PO) and must be a judge advocate 
of any U.S. armed force.6 

d. The Accused was designated by the President for trial by military commission 
and charges against the Accused were referred to a Commission appointed in accordance 
with commission orderls and instructions. 

4. Analysis 

a. The P re s i t b t  has Lawful Discretion to Determine the Structure and 
Composition of Mili&ii Commissions. 

The President has authorized the trial of certain individuals for violations of the 
law of war and other offenses triable by military commission. His authority for doing so 
is derived from 10 1J.S.C. $821 and $836, and from his power as Commander in Chief, 
and explicit Congressional authorization to use all means necessary to defend the 
  at ion.^ While Congress has clearly authorized the President to establish military 
commissions, it has chosen not to define the structure and composition of military 
commissions or the qualifications of commission members. On the contrary, Congress 
has given the Presitlenlt wide discretion to promulgate regulations governing these and 
other aspects of the colmmission process. 

Unlike courts-martial, which are extensively regulated in the Uniform Code of 
Military Justice (UCMJ), nothing in the UCMJ specifies the structure and composition of 
military commissions or restricts the President in defining the structure of military 
commissions. In Article 36, Congress delegated to the President the power to prescribe 
rules of procedure and evidence for all types of military tribunals. It is the stated intent of 
Congress that such rules governing military commissions shall "apply the principles of 
law and the rules of evidence generally recognized in the trial of criminal cases in the 
United States district courts," but only "so far as he considers In section I 
of the PMO, the President expressly found that "it is not practicable to apply in military 
commissions under this order the principles of law and the rules of evidence generally 
recognized in the trial of cases in the United States district  court^."^ 

The President's broad authority to define the structure and procedures of military 
commissions was recognized by the United States Supreme Court in Madsen v. 
m ins el la,'^ which affirmed the conviction and sentence of an American civilian by 
military commission in occupied Germany: "Since our nation's earliest days, such 
commissions have been constitutionally recognized agencies for meeting many urgent 

MCO 1,74A(4). 
' The President asserts the: legal basis of the PMO in the introductory paragraph: "By the authority vested in 
me as President and a!; Commander in Chief of  the Armed Forces fo the United States bv the Constitution 
and the laws of the United States of America, including the Authorization for Use of Military Force Joint 
Resolution (Public Law 107-40, 115 Stat. 224) and sections 821 and 836 of title 10, United States Code, it 
is hereby ordered as fidlo ws.. ." 

10 U.S.C. $836. 
'PMO §i(f). 
lo 343 U.S. 341,347-48 (1952) 
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governmental responsibilities related to war. They have been called our common law war 
courts. They have taken many forms and borne many names. Neither theirprocedure nor 
theirjurisdiction has been prescribed by statute. It has been adapted in each instance to 
the need that called itjbrth."" 

The President is not required by law to conform military commissions to any 
particular military, civilian or international model. Existing models of judicial procedure, 
historical practice, and analogies to courts-martial may be useful sources of comparative 
analysis and practical guidance, but the structure and composition of the Commission in 
each case is determined by Commission ~ a w "  and the discretion of the Appointing 
Authority in selecting individual members." The Defense objection fails to offer any 
legal basis to challenge the President's authority to adopt the structure and composition 
of the Commission iln this case. Rather, the Defense offers an unsupported complaint and 
a request for a tribunal that suits its own desires. An Accused has no right to select a 
tribunal of his own i ~ h o o s i n ~ . ' ~  

b. The Milit;= Commission Is Based Upon Existing Legal Systems and 
Precedents. 

Historically,, military commissions and international military tribunals in which 
the United States has participated, follow the basic structure adopted under Commission 
Law. Such tribunal:; have traditionally consisted of three or more members serving as 
triers of both fact and law.I5 This was the model used, for example, at the International 
Military Tribunals :it ~ u r e m b u r ~ , ' ~  the American war crimes tribunals in Germany and 
the ~ h i l i ~ ~ i n e s , ' ~  and in the famous German saboteur cases, which were reviewed by the 
Supreme Court in E x  l'arte ~uir in." As the Defense itself points out, this is also the 
structure used in contemporary international war crimes tribunals, such as the 
International Criminal tribunal for the Former ~ u ~ o s 1 a v i a . l ~  The Defense assertion that 
the Military Commission in his case is "not based on any recognized legitimate system of 
civilian, criminal, imtemational, or military law" is simply false. 

" Maahen v. Kinsella. ,343 U.S. 341,347-48 (1952). 
l 2  Part I (Preamble) of the Manual for Courts-Martial (2002), states: "Subject to any applicable rule of 
international law or to any regulalions prescribed by the President or by other competent authoriQ, 
military commissions and provost courts shall be guided by the appropriate principles of law and rules of 
procedures and evidence prescribed for courts-martial." p(b)(2)(emphasis added). 
"" MCO 1,14A(I)(A.4 appoints commission members). 
l4 See Colepaugh v. Looney, 235 F.2d 429,432-433 (loth Cir. 1956) ("an accused has no constitutional 
right to choose the offense or the tribunal in which he will be tried"). 
Is See Major Michael 0. Lacey, Military Commissions: A Historical Survey, A M  LAW., Mar 2002, at 41 
el seq. 
l6 See Major Jeffrey L. Spears, Sitting in the Dock of the Day: Applying Lessons Learnedfrom the 
Prosecution of War Criminals and Other BadActors in Post-Conflict Iraq and Beyond, 176 MIL. L. REV. 
96 (Jun 2003)(describing in detail the structure, composition and procedures of the IMT). 
''See International Law, Vol, II, DEP'T OF ARMY PAM. 27-161-2 (Oct 1962)(describing the the structure 
and composition of American military commissions for the trial of war crimes after WWII). 

317 U.S. 1,22-24 (1942). For further details on the structure, composition and procedures ofthe Quirin 
Commission see transwipt of proceedings and related documents, available at 
hnp:/lwww.soc.umn.edu/--samaha~naziisaboteurslindexni.htm 
l 9  1NTERNATlONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA, RULES OF PROCEDURE AND 
EVIDENCE (as amended through Dec. 13,2001) available at http:llwww.un.orglicty/index.html 
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The Commissio~n appointed in this case also shares some characteristics of courts- 
martial under the UCM.J, which provides for a variety of court structures. Summary 
courts-martial consist of one commissioned officer, who is not required to possess legal 
qualifications; special courts-martial consist of at least three members, with or without a 
military judge; and general courts-martial are composed of a military judge and not less 
than five members?" In a special court-martial without a military judge, the president of 
the court is a votin member and also exercises "the same authority and responsibility as F a military i u d ~ e . " ~  Like a military commission, this kind of s~ec i a l  court-martial makes . -  - 
the presiding officer a voting member of the coirt. Under ~rt ' icle 25, UCMJ, "Any 
commissioned officer on active dutv is eligible to serve on all courts-martial."22 Each - 
member of a court-nnartial must be individually selected by a convening authority based 
upon factors of "age, education, training, experience, length of service and judicial 
temperament."23 

Military commissions are structured and selected in a manner very similar to 
courts-martial. All nnembers of a military commission must be commissioned officers 
individually selected by the Appointing Authority based upon their competence to 
perform the duties of a member.24 Each commission shall consist of at least three 
members and no more than seven members:' each possessing an equal vote on all issues 
of law and fact?6 While the commission does not have a military judgeper se, it does 
have a presiding officer with authority to control the proceedings and perform a variety of 
quasi-judicial function:: necessary to ensure a full, fair, and expeditious trial?' 

Although it is beyond the scope of this memorandum, a survey of criminal courts 
throughout the civilized world reveals a rich variety of procedural, evidentiary and 
structural differences. ]For example, it is common in European nations within the Civil 
Law tradition to try criminal cases before courts composed of both professional and lay 
judges, each having an equal vote in deliberationsJ8 Under international legal norms, a 
wide variety of procedural variations may be accommodated consistent with the goal of 
fundamental fairness. 'The field of comparative legal studies yields the central insight that 
it is possible to achi~eve fundamental fairness in different systems of law and through a 
variety of adjudicative processes. 29 

c. Military (Lmmission Rules and Procedures Incorporate Principles of U.S. Law 
and Provide for F u l k l d  Fair Trials. 

10 U.S.C. 5816. 
" MANUAL FOR COURTS-MARTIAL, UNITED STATES, R.C.M. 502(b)(2) & R.C.M. 801 (2002). 
22 10 U.S.C. $825. 
1' Id -... 
" DoD Dir. 5105.70,1[4.1.2 
25 MCO 1.ll4A(2). 
l6 Id., 1 6 ~ :  2hiCi 8, t4A. 
27 MCI 8,1/5. 

See HERBERT JACOB ET AL., COURTS, LAW & POLITICS IN COMPARATIVE PERSPECTIVE 207-09 (France) 
and 282-85 (Gemany)(1996). 
29 See generally, id at 1-14 (discussing value of comparative legal studies). 
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Although the Defense objection focuses on Commission structure and 
composition, the t~u~chstone of Commission Law is fundamental fairness, not adherence 
to any particular fonn of court structure. A "full and fair trial," not structural familiarity, 
is the proper measure o f a  military commission process.30 

Contrary to the Defense objection, Commission Law incorporates numerous 
salient principles of ~exi:sting U.S. and international legal systems. We need not consider 
the many procedural variations that the President and Secretary of Defense might have 
chosen to employ. We need only assess whether that purpose is served under the rules 
given. The Defense fails to articulate how the structure of the Commission in this case 
undermines the goal of a fair trial. 

Commission La.w incorporates essential principles of fairness and due process. 
The Defense objection :states that Commission Law is "devoid of any substantive or 
procedural guidance." This is refuted by reference to the orders and instructions that 
govern the process. Cornmission Law mandates the following procedural safeguards 
which are derived from U.S. military and civilian law, as well as international law:" 

The  resumption of innocence 
Burden on the Prosecution to prove guilt beyond a reasonable doubt 
The Accused's ability: 

o To obtain witnesses and evidence 
o To cross-examine witnesses 
o To an attorney-client privilege 
o To testify or to remain silent at trial with no adverse inference 

drawn from silence 
o To be represented by detailed defense counsel at no cost to the 

Accused 
o To he represented by civilian counsel at no cost to the United 

States 

These and other procedural protections are designed to ensure a full and fair trial 
for the Accused. Trials will be open to media and other observers to the extent possible 
consistent with national security.'' 

d. The Mil i ts~Commission is Caoable of Performing Its Adiudicative Functions. 

The Defense arrrues. in essence. that the Members aovointed in this case will be ., . . . 
unable to perform th~eir adjudicative functions competently because they lack training and 
experience in the I ~ I N  of armed conflict and will be confused by simultaneous 
consideration of different cases. This argument exaggerates the difficulty of the task, 
underestimates the competence of the Members, and fails to state an objection based on 
law. 

' O  PMO, §4(2). 
" See MCO 1 ,nS .  
32 MCO 1,16B(3). 
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The Defense asks that all members of the Commission be replaced by "legal 
professionals who possess extensive experience in international criminal law and/or the 
law of war, including the Geneva Convention and other applicable international treaties 
and provisions." This request is based upon the naked assumption that only legal experts 
are capable of interpreting and applying the law. This is a false assumption, contradicted 
by the assumptions that undergird the law of armed conflict itself as well as historical and 
contemporary military and civilian legal systems that depend on the legal understanding 
and sound judgment of lay judges and jurors. 

The Appointi~ng Authority is required by Commission Law to appoint members 
and alternate members "based on competence to perform the duties involved."33 In 
making these selections, the Appointing Authority has access to the military records of 
the officers and a detailed knowledge of the duties that Commission members will have 
to perform. The Appointing Authority has chosen senior commissioned officers with 
extensive military experience and strong educational backgrounds. 

The analytical demands of adjudication are no more complex than a broad range 
of professional tasks rolutinely performed by senior militaly officers. The production of a 
division or brigade operations order, for instance, requires thousands of contingent 
decisions based upon analysis of complex factors of mission, enemy, time, terrain and 
weather, and troops available. Such orders set in motion the movements of thousands of 
troops executing thousands of inter-dependent actions in support of multiple objectives. 

Contrary to the unsupported assumptions of the Defense, the law of war is not 
beyond the ken of senior commissioned officers, regularly entrusted with such complex 
reasoning and decision..making. The law of war is intended primarily to ameliorate the 
harsh and inhuman effects of war.34 It is intended to restrain commanders from the 
wanton and indiscriminate use of combat power on the battlefield. In other words, its 
principal field of application is not in courts of law but in the field of action where 
military force is in use. Officers trained and experienced in the application of law of war 
principles in the field zre not only capable of applying the law of war in trials by military 
commission, but are possessed of insight and understanding in the application of the law 
in ways that may wall exceed that ofjudge advocates. 

Congress ha:$ entrusted numerous critical legal and judicial functions to military 
officers under the UCMJ. Most senior commissioned officers, like those appointed to 
serve on this Military Commission, have extensive experience in the practical application 
of military justice. Con~manders and officers at all levels become familiar with the 
processes and rules of military justice through imposition of non-judicial punishment, 
service on summary, special or general courts-martial, service as investigating officers 
under Article 32, UCMJ, and by serving as convening authorities. 

In view of the military justice responsibilities of officers, professional military 
education emphasizes 1:he values and rules of military justice. Beginning with pre- 
commissioning courses and extending through officer basic and advance courses, senior 

" MCO 1,74A(3). 
34 FM 27-10, p. 3 (purposes of the law of war). 
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service colleges, and general officer pre-command courses, military officers receive 
extensive training in military justice, law of war and other relevant subjects. This training 
and experience in the legal aspects of military service have created a tradition of legal 
competence among commissioned officers. The Supreme Court has recognized the 
unique legal compet~:nce of military officers in matters of military justice in the case of 
Weiss v. united Surveying the numerous legal functions and responsibilities of 
all commissioned oftice:rs under the UCMJ, the Court noted: "Although military judges 
obviously perform certain unique and important functions, all military officers, consistent 
with a long tradition, play a role in the operation ofthe military justice system."36 

The considerations outlined here should be sufficient to dispel any doubts about 
the competence of senior military officers to sit as triers of fact and law in military 
commissions. The experience of history further attests to this conclusion. A survey of the 
use of military comnnissions throughout our nation's history shows that line officers are 
capable of performing competently and fairly as members of military commissions. 

e. Multiple C&:s will Not Confuse the Members, 

Commission Law allows for multiple cases to be referred to one military 
commission. The Defense contends that Commission Members who lack judicial 
experience "cannot be expected to compartmentalize four cases-which are proceeding 
simultaneously." According to the Defense, members will be prone to confusion, unable 
to separate issues pertaining to the cases, and will fail to provide an "individualized 
determination of the issues" which is essential to fundamental fairness. These concerns 
over the ability of the C:ommission to provide individualized justice are misplaced. 

The senior tr~ilitary officers appointed to this Commission routinely handle 
operational matters of great complexity, as their records and testimony in voir dire clearly 
demonstrated. The .4A clearly believed that they were competent and capable to perform 
the intellectual tasks re~quired. Moreover, the Defense exaggerates the challenge of 
compartmentalizatic~n. While multiple cases may be referred to one commission, all of 
the cases referred thus far involve one Accused. Both military and civilian courts allow 
for the joinder of multiple defendants in one trial.37 Such joint trials often involve 
complex conspiracies and overlapping evidence of guilt. Yet the law expects and 
common experience sh'ows that lay jurors are capable of reaching individualized 
determinations of guilt or innocence in such trials. 

Finally, the normal practice of docketing will ordinarily separate the trial of each 
Commission case to avoid simultaneous proceedings. If some overlap does occur, the 
Prosecution is confi'dent that the Members will be able to separate the issues. 

f. Unique LedQualifications of the PO Will Not Jeopardize the Equal Vote of 
All Members. 

15 510 U.S. 163, 174-75 (1994) (holding that the method of detailing and the lack of fixed terms for military 
judges does not violate rhe ]Due Process Clause of the 5th Amendment or the Appointments Clause of Art. 
11). 
36 Id. 
'' See, e .g ,  MANUAL FO'R COURTS-MARTIAL, UNITED S.TATES, R.C.M. 812 (Joint and Common Trials). 
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The Defense asserts that the appointment of a PO with professional legal 
qualifications and experience will threaten the "equality among all members." According 
to the Defense, the legally trained PO will naturally become a "greater among equals" 
and improperly influence the other members "contrary to the PMO." 

What the Defense argues here is that the disparity in legal qualifications between 
the PO and other members, which is anticipated but not required by MCO 1, is 
inconsistent with the PMO. According to the Defense, "The [PMO] makes equality 
among all members unmistakably clear, including the Presiding Officer." This is 
incorrect. The PMO is silent on the composition of the commissions, qualifications of 
members and the vomting rules for commissions. These aspects of Commission Law are 
delegated to the Secretary of ~ e f e n s e . ~ '  The source of the equal vote rule relied upon by 
the Defense is found in MCO 1,39 which also specifies qualifications of the PO and other 
members. 

The principle of equality among members means that each Member has an equal 
vote and voice in deliberations. Commission Law does not require equal personal 

~ - 

qualifications among the Members of the Commission. The Defense cannot cite a single 
authority in military nor civilian law that requires complete equality in education and 
experience among judges or juries in any system of law. One of the foundational 
assumptions of militaty justice, accepted by Congress in the UCMJ and confirmed in 
practice, is that members of courts-martial will be able to do their duty and follow 
instructions to maintain their independence in deliberations and voting, despite vast 
differences in rank or other  riter ria.^" 

The Defense underestimates the independence of the members and overestimates 
the value of legal credentials. While the PO is the only lawyer on this Commission, other 
members have equal military rank, comparable experience and advanced educational 
degrees. All members will have equal access to the legal briefs and evidence as they 
deliberate and vote on legal and factual issues presented to the  omm mission.^' All 
Members have equal opportunity to call and question witnesses and to query counsel on 
disputed issues of law and fact.4- All Members have an equal vote under Commission 
Law. The Prosecution has no doubts that all Members will perform their duties without 
undue influence from the PO. 

PMO, $6(a). 
l9 MCO 1,76F (setting, forth voting procedures for the Commission). Commission Law requires that votes 
be taken by secret written ballot. The Court of Militaly Appeals has traced the history of the secret ballot 
procedure and found that "the rationale behind the secret written ballot rule is to prevent unlawful influence 
or use of superiority in rank to influence the vote ofjunior members." UnitedStales v. Greene, 41 M.J. 57 
(1994)(citations omitted). 
'O See UnitedStates v Grt,ene, 41 M.J. 57 (CMA 1994)(holding that failure of military judge to instruct 
members of court-martial regarding the use of secret written ballot was harmless error where the following 
instruction was given" "each of you has equal voice and vote.. ..The senior member's vote counts as one, 
the same as the junior member's."); see also UnitedStates v. Accordino, 20 M.J. 102 (CMA 1985)(holding 
that improper use of rank to influence a junior member's vote constitutes unlaeful command influence 
under M.R.E. 606(b)). 
41 MCI 8,74 ("("...the full Commission shall adjudicate all issues of fact and law in a trial.") 
" MCO 1,76D(2)(~). 
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5. Legal Authority. 

a. President's Military Order ofNovember 13,2001. 
b. Manual for Courts-Martial (2002). 
c. Military Commission Order No. 1. 
d. Military Commission Instruction No. 8. 
e. DoD Dir. 5105.70. 
f. Exparte Quirin, 317 U.S. 1 (1942). 
g. Madsen v. Kinsella, 343 U.S. 341 (1952). 
h. Weiss v. LhiredStates, 510 U.S. 163 (1994). 
i. Colepaugh v. Looney, 235 F.2d 429 (loth Cir. 1956). 
j. UnitedStates v. Greene, 41 M.J. 57 (CMA 1994). 
k. UnitedSt~rtes v. Accordino, 20 M.J.  102 (CMA 1985). 
1. 10 U.S.C. $5816, 821,825 and 836. 

KURT J. BRUBAKER 
Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 
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1 
UNITED STATES OF AMERICA 

DEFENSE REQUEST 
1 

v, 

DAVID HICKS 

1 FOR CONTINUANCE 
) 
) 20 August 2004 

The Defense in the case of the United States v. David Hicks provides the following 
request for a continuance: 

I. This request is filed in accordance with the President's Military Order of November 
13.2001. 

11. Relief Reauested: A, continuance of proceedings until the agreement between the 
U.S. government andl U.K. government regarding the trial of British citizens before 
military commission:s is completed. 

111. Overview: The agreement between the U.S. and Australian governments regarding 
the trial of Australian citizen detainees before a military commission includes the 
provision that any favorable condition created by the agreement between the U.S. and 
U.K. governments with respect to the trial of British citizens would be incorporated into 
the agreement between the U.S. and Australia. Presently, the U.S. and U.K. have not 
reached such agreements, although discussions are ongoing. As a result, a commission 
trial of Mr. Hicks before the U.S. and U.K. governments reach an agreement for the 
treatment of British detainees will deprive Mr. Hicks of favorable conditions that may be 
granted the British citizens (and, in turn, applicable to Australians such as Mr. Hicks) 
currently designated for trial by military commissions. 

a. On 3 July 03, the President of the United States designated six individuals for 
trial by a military commission. These six individuals included Mr. Hicks and 
two British citizens. 

b. On 18 July 03, the President of the United States decided to delay any military 
commission proceeding against British nationals, pending the outcome of 
discussions between Lord Goldsmith, Attorney General for the United 
Kingdom, and the General Counsel for the Department of Defense, Hon. 
William J Ecaynes 11. On 21 and 22 July 03, Lord Goldsmith met with Mr. 
Haynes to discuss and review potential options for disposing of the British 
detainees' cases. (See attachment 1 hereto). 
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c. On 23 July 03, the Department of Defense issued a "press release" stating 
discussions between the General Counsel's office and an Australian 
delegation lead by Minister of Justice Chris Ellison regarding the potential 
options for the disposition of Australian detainee cases. The press release also 
stated that military commission proceedings would not begin until after 
further discussions between the U.S. and Australia. The release further stated 
that discu:;sions were still ongoing with British representatives, and that 
military commission proceedings would not begin against any British national 
until completion of those discussions. (See attachment 2 hereto). 

d. On 25 Novernber 03, the DOD issued a statement that the U.S. and Australian 
governments had reached an agreement on assurances, clarifications, and 
modifications that benefit the Australians facing the commission process. 
This press release did not disclose any agreement that favorable conditions 
granted to the British detainees would flow to the Australian detainees facing 
a military comission.  (See attachment 3 hereto). 

e. On 3 December 03, Military Defense counsel requested from the Appointing 
Authority's office for military commissions written confirmation of any 
assurances, clarifications andlor modifications regarding Mr. Hicks' case. 
On 8 December 03, the Appointing Authority responded to the Defense 
request. The Appointing Authority's office's response did not disclose any 
agreement that favorable conditions granted to the British detainees would 
apply to the Australian detainees facing a military commission. (See 
attachment 4 hereto). 

f. On 16 February 04, Mr. Robert Cornall, Secretary, Australian Attorney 
General's office, explained to the Legal and Constitutional Legislation 
Committee during Estimate hearings that "[wle have an agreement with the 
United States that, if the outcome negotiated by the British in respect of their 
detainees is more favorable than the outcome we have negotiated, then the 
benefit of those additional negotiations should flow through to the Australian 
detainees as well." (See attachment 5 hereto). 

g. On 19 Febn~ary 04, Jack Straw, Foreign Secretary for the United Kingdom, 
announced that five of the nine Britons being held at Guantanamo Bay would 
be released within the following weeks, and that discussions were continuing 
regarding the four remaining British detainees. He announced that the British 
government's position with respect to the four remaining British detainees 
was that they "should be tried in accordance with international standards or 
returned to ihe U.K." (See attachment 6 hereto). 

h. During the last week of June 04, Lord Goldsmith, Attorney General for the 
United K.ingdom, communicated that the military commissions do "not 
provide a fair trial by international standards." (See attachment 7 hereto). 
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i. On 30 June 04, the Prime Minister of the United Kingdom reiterated that the 
four remaining "British detainees should either be tried fairly in accordance 
with international standards or return to the U.K." (See attachment 8 hereto). 

j. There has not yet been any publicly released agreement between the U.S. and 
U.K. regarding the British detainees. 

IV. Discussion: 

Mr. Hicks shoulcl not be brought to trial until all governmental agreements 
affecting his case are finalized. 

On 25 November 2003, the United States and the Govemment of Australia 
reached an agreement regarding Australian citizens being tried in the military 
commission system. It appears that the agreement contains, in effect, a "favored nation 
clause" in that if the outcome negotiated by the government of the U.K. regarding its 
detainees is more favorable than the agreement Australia has with the U.S. regarding Mr. 
Hicks, those additional benefits granted to the U.K. detainees would also be afforded Mr. 
Hicks. 

Negotiations are continuing toward an agreement between the United States and 
the U.K. regarding the disposition of the British detainees held at Guantanamo Bay by the 
United States. 

Negotiations 1.oward an agreement between the United States and the U.K. 
regarding the disposiltioti of those countries' detainees held by the United States at 
Guantanamo Bay are continuing. 

From public statements of govemment leaders of the U.K., the U.K. position on 
its citizens held at Guantanamo Bay is that the British detainees will either face a military 
commission process ithat complies with international legal standards or will be returned to 
the U.K. Five of the original nine British citizens have already been returned without 
facing military comrrlission proceedings. 

The U.K.'s position, as manifested by the public statements of the U.K.'s highest 
government officials., is that its citizens held at Guantanamo Bay will either face a - 
military commission process that complies with international legal standards, or be 
returned to the U.K. Five of the original nine British citizens confined at Guantanamo 
Bay have already been returned without facing military commission proceedings. 

In light of the current British position on commissions, Mr. Hicks stands to 
benefit substantially, if not dispositively, from the agreement between the U.S. and U.K. 
regarding the commission process for British citizens, and any subsequent advantages 
that flow therefrom to the British detainees as a result of any further negotiations. Mr. 
Hicks would either fiae a completely different commission system, affording him all the 
rights and  protection,^ under international law, andlor be repatriated to ~us t&ia .  
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The U.S. and the U.K. have agreed on one substantive issue. Military 
commission proceedings will not begin on British citizens until completion of discussions 
between the U.S. and U.K. governments. This condition applies to Mr. Hicks as well, per 
the U.S. and Australia agreement, and no commission proceeding should take place 
regarding Mr. Hicks until the completion of the U.S. and U.K. agreement. 

Proceeding to trial before the U.S. and U.K. agreement is completed will deprive 
Mr. Hicks of a comm.ission in accordance with international legal standards or the 
opportunity to return to his country of citizenship. Such action will substantially 
prejudice Mr. Hicks. 

Granting the continuance until such time as the U.S. and 1J.K. complete their 
negotiations will not prejudice the government. 

The defense requests the proceedings against Mr. Hicks be continued until 
negotiations between the U.K. and the United States are completed, so that any benefits 
granted to the U.K. detainees can be granted to Mr. Hicks, up to and including, not being 
subjected to a military commission at all, and/or repatriation to Australia. 

4. Witnesses and Ev&ide: 

Attachment ( L ) :  DOD Statement on British Detainee meetings of July 23,2003 
Attachment ('2): DOD Statement on Australian Detainee Meetings of July 23, 

2003 
Attachment (13): U.S. and Australia announce agreements on Guantanamo 

Detainees of November 25,2003 
Attachment (4): Letter from Legal Advisor to the Appointing Authority of 

December 8,2003 
Attachment (5): Transcript from Estimates in the Senate Legal and Constitutional 

Legislation Committee, Canberra, Commonwealth of Australia of 16 February 2004 
(pages L&C 71 to LC'C 76) 

Attachment (6):  News article of 19 February 2004, U.K. AFP entitled Five 
British Detainees held at Guantanamo Bay to go home "in weeks". 

Attachment ('7): News Article of 24 June 2004, The Associated Press, entitled 
British Official Rips U.S. Guantanamo Plan. 

Attachment (8): News Article of 30 June 2004, PA News, entitled Blair says 
Talks Continuing over <;uantanarno Britons 

5. Oral Argument: The Defense requests oral argument on this motion. 

BY: //signed//_ //signed 
M.D. MORI JOSHUA L. DRATEL 
Major, U.S. hdarine Corps Civilian Defense Counsel 
Detailed Defknsq: Counsel 

Review Exhibit 334- 
Page v of Y 

Page 347 of 362



- 
UNITED STATES OF AMElRICA 

1 
) 
1 
) Prosecution Response to Defense 

v. ) Request for Continuance 
) 
1 24 August 2004 

DAVID MATTHEW HIlCKS 1 

1. Timeliness. This response is filed in a timely manner. 

2. Relief Sought. The Prosecution requests denial of the Defense's Motion for Continuance. 

3. Overview. This is a political question, not one that should be considered by this panel. Even 
if it were considered, thc: Australian government has indicated that it is satisfied with these 
proceedings and desires that they be conducted expeditiously. 

4. w. On 3 July 2003, the President of the United States determined that the Accused is 
subject to the President's Military Order of 13 November 2001, thereby granting jurisdiction for 
the Accused to be tried lby military commission. On 9 June 2004, the Appointing Authority 
approved charges againlst the Accused and on 25 June 2004 referred them to this Military 
Commission, with an instruction to the Presiding OEcer to notify him by 15 July 2004 of the 
initial trial schedule. (Approval of Charges dated 9 June 2004 and Referral of Charges dated 25 
June 2004). 

5. Law Suv~ortina the Relief Sought 

a. Applicable provisions of Military Commission Order Number 1 : 

(1) Section 6(A)(2): The Appointing Authority may approve and refer for trial any 
charge against an individual within the jurisdiction of a Commission. 

(2) Section 4(A)(5): The Presiding Oflicer "shall ensure the expeditious conduct 
of the trial." 

(3) Section 6(B)(l) and (2): The Commission shall "provide a full and fair trial" 
which shall "proceed ilnpartially and expeditiously. .. andprevent[] any unnecessary 
interfirence or delay" (emphasis added). 

b. Courts have declined to adjudicate issues deemed political questions. The Supreme 
Court of the United Stater in Bakr v. arr, 369 U.S. 186, at 210 (1961) stated that if any one of 
the following six criterion can be satis k ed, then an issue is nonjusticiable: "a textually 
demonstrable constitutional commitmqnt of the issue to a coordinate political department; or a 
lack ofjudicially disct~verable and manageable standards for resolving it; or the impossibility of 
deciding without an initial policy determination of a kind clearly for non-judicial discretion; or 
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the impossibility of a court's undertaking independent resolution without expressing lack of the 
respect due coordinate br,anches of government; or an unusual need for unquestioning adherence 
to a political decision alxady made; or the potentiality of embarrassment from multifarious 
pronouncements by various departments on one question." Id at 210. 

6. Discussion 

a. The Defense iis attempting to politicize this proceeding. They seek an indefinite 
delay, speculating that there may be political concessions favorable to the Accused some time in 
the future. We have no doubt that the United States will honor any agreements it may have with 
Australia. However, ensuring that the United States does so is a political and diplomatic matter; 
it is not the duty of this Commission. 

b. Discussions that may be from time to time occur between the United States and 
Australia do not in and of themselves create rights that the Accused can invoke. The Ofice of 
the Appointing Authority iri the appropriate authority to implement any assurances that may be 
made in such discussions. For instance, if the United States assured Australia that it would allow 
the Accused to make a phone call to his family, the Office of the Appointing Authority would be 
the authority to ensure tlhis happened. The Accused would have no standing to complain if this 
failed to occur. 

c. Furthennore, the assertion that diplomatic arrangements with Australia require that 
this case be put in abeyance is not supported by the facts. First, the Appointing Authority clearly 
has not interpreted the status of diplomatic agreements to require him to put this case in 
abeyance, or else he wo'uld not have referred it to this Commission. Once he did so, it became 
the Commission's and the Presiding Officer's duty expeditiously to conduct a full and fair trial. 
Second, as evidenced by the attached article, the Prime Minister of Australia very recently 
indicated that he is satirified with the military commission process and hopes "it is dealt with in a 
very expeditious fashion." 

7. Names of Document&Attached in S u ~ w r t  of this Motion. The following documents are 
attached to this filing and are provided in support of this motion: 

a. Associated ,Press Article: "Prime Minister Says He's Satisfied Guantanamo Bay 
Offers Australian-style Justice" dated August 23,2004. 

8. Oral Argument. The Prosecution requests oral argument on this motion. 

9. Leaal Authority. The following legal authority has been cited in support of this motion: 

a. President's Military Order pf November 13,2001; 

b. MCO No. 11; 

c. Baker v. Ci~rr,, 369 US 186; at 210 (1961). 
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10. WitnessesEvidence. The Prosecution does not foresee the need to present any witnesses or 
further evidence in support of this motion. 

1 1 .  Additional Informatil~n. None. 

K U ~ T  J. BRUBAKER 
Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 
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From: I-lodges, Keith H. CI'V (L) 
Sent: Friday, October 29,2004 2: 19 PM 
To: 'Mori, Michael, MAJ, DoD OGC'; Swann, Robert, COL, DoD OGC; Brubaker, Kurt, LtCol, DoD 
OGC; Will Col DoD OGC Ciunn (Gunn, Will, Col, DoD OGC); Hodges, Keith; jdratel@aol.com; Joyce, 
Carol, COL, DoD OGC; Lahoste, Susan, MSG, DoD OGC (lahostes@dodgc.osd.mil); Lippert, Jeffery 
MAJ Bamberg Law Center; Sullivan, Ronald, MAJ, DoD OGC (sullivar@dodgc.osd.rnil); Hodges, 
Keith H. CIV (L); Brownback, Peter E. COL (L) 
Subject: US v Hicks, Decision D28 

The Presiding Officer has reviewed, and denied, the defense request for continuance in the proceedings 
(D28). See Section 5, MCI k 8  dated August 17, 2004. 

By Direction of the Presiding Officer 

Keith Hodges 
Assistant to the Presiding Officers 
keith.hodges@dhs.gov 
Voice: (912) 554-4757 
Fax: (912) 261 -3635 
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) 
UNITED STATES OF AMERICA 1 

1 DEFENSE REQUEST 
1 

v. ) FOR CONTINUANCE 
1 
1 28 October 2004 

DAVID HICKS 1 

The Defense in the case of the United States v. David Hicks provides the following 
request for a continu, rlllce: 

1. This request is filed in accordance with the President's Military Order of November 
13.2001. 

11. Relief Requested: A continuance of proceedings until such time as Professor Michael 
Schmitt, the Hicks defense team expert international humanitarian law/law of war (IHL) 
consultant, is available to travel to Guantanamo Bay to assist the defense team to prepare 
and during the presentation of motions to dismiss and/or motions for appropriate relief 
before the panel. 

111. Discussion: 

On 19 July 2004, BG Thomas Hemingway, Legal Advisor to the Appointing 
Authority, acting on behalf of the appointing authority, granted the defense request for 
Professor Schmitt to .act as the Hicks defense team expert consultant on IHL. 

In the preparation of motions to dismiss andfor motions for appropriate relief, the 
defense has consultetl extensively with Professor Schmitt both by telephone and in person 
at the Marshall Center in Germany. 

On 21 September 2004, Col Gunn, Chief Defense Counsel, requested Mr. 
Schmitt's attendance at the motion hearing from the Appointing Authority. On 5 October 
2004, the Appointing Authority approved the request for Mr. Schmitt's attendance at the 
motion hearing but stated his attendance should not impair the mission of the Marshall 
Center. 

The defense has requested through the Dean of the Marshall Center that Professor 
Schmitt be made available to travel to Guantanamo Bay during the week of 1 November 
2004 so the defense could continue to call on him in his role as the defense expert IHL 
consultant. 

The Dean of Marshall Center has found that Professor Schmitt absence prior to 
the middle of Deceniber would impair the operations of the Marshall Center. 
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The defense hlas relied heavily on the advice and expert opinions regarding IHL 
and other international law topics in preparing its motions. The defense believes the 
representation of Mr. Hicks will be impaired if Professor Schmitt is not present in 
Guantanamo Bay to assist the defense in final preparation and presentation of evidence. 
initial arguments, ancl rebuttal arguments on its motions to dismiss and/or motions for 
appropriate relief currently scheduled for the week of 1 November 2004. 

Professor Schmitt will be able to travel to Guantanamo Bay after 15 December 
2004 to assist the defense. The Dean of the Marshall School has approved Mr. Schmitt's 
attendance during this time period. 

IV. Conclusion: Given the above, the defense requests a continuance of Mr. Hicks' case 
until no earlier than 15 December 2004, to enable Professor Schmitt to travel to 
Guantanamo Bay to continue to consult with and assist the defense in the preparation and 
presentation of evide:nce:, initial arguments, and rebuttal arguments on its motions to 
dismiss and/or motions :for appropriate relief. 

V. Attachments: 1. Appointing Authority approval of Mr. Schmitt of 19 July 2004. 

2. Request by Col Gunn to Appointing Authority for Mr. Schmitt 
of 21 September 2004. 

3.  Approval by the Appointing Authority of 5 October 2004. 

4. E-mail from Col Gunn to Dean of Marshall Center of 15 
October 2004 and reply from Dean to Col Gunn of 20 October 
2004. 

VI. Oral Argument: The Defense requests oral argument on this motion. 

By: -- llsignedll- //signed 
M.D. MORI JOSHUA L. DKATEL 
Major, U.S. hdarine Corps Civilian Defense Counsel 
Detailed Defc:nsi: Counsel 
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h 
FOR OFFICIAL USE ONLY - 

UEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1600 DEFENSE PENTAGON 
WASHINGTON. DC 20301 -1  600 

July 19,2004 

MEMORANDUM FOIZ Major Michael D. Mori, USMC, ~etai led Defense Counsel for 
David Hicks 

SUBJECT: Request for IAW of War Consultant 

I am in receipt of your July 12,2004 request for permission to have Michael Schmitt, 
Army civilian employee, as an expert consultant in international humanitarian lawflaw of - - 
war k~ assist you in yoru represenkion of Mr. David Hicks. 

I concur with Michael Schmitt assisting you, but only on an ad hoc basis as a member of 
Defense Team for the limited purpose of evaluating the evidence and military commission 
charges against David I3icks. As a member of the Defense Team, Mr. Schmitt will be 
subject to the requiremlents of Military Commission Instruction No. 4, including 
specifically Section 3(I3)(4). 

Regarding members of the Defense Team, please note that a l l  classified documents and 
the information contained therein shall onlv be disseminated to those who have the 
appropriate security clemnce and an official need to h o w  the information to assist the 
Defense in the representation of David Hicks before a military commission. 

My concurrence should not be interpreted as an intention to bave Mr. Schmitt "detailed" 
to the Office of the Chief Defense Counsel, or for him to provide support to the Defense 
Team that impairs his z~biiity to perform his assigned duties at the George C. Marshall 
European Center for Security Studies. Any request to expand the scope of Mr. Schmitt's 
assistance to the Defense 'Team for David Hicks should be forwarded to the Chief Defense 
Counsel. 

If you have any queritions regarding this memorandum you may call me at (703) 697- 
4938. 

cc: Chief Defense Counsel 

for Military Commissions 
Legal Advisor to the Appointing Authority 

FOR OFF1 
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DEPARTMENTOFDEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

IS20 DEFENSE PENTAGON 
WASHINGTON. DC 20901 -1 820 

21 September 2004 

MEMORANDM FOR MR. JOHN ALTXNBURQ, TAB APPOINTING AUTHORITY 

FROM: Col Will A. Gunn, Chief Defense Counsel 

SUBJECT: Expert: Law of War Consultant for United States v. 
A1 Qo~ti 

In the attached letter from Major Mori, he requests that Mr. 
Michael Schmitt be made available for the Hicks defenee team so 
that Mr. Schmitt can attend the motions hearings during the 
first week of Ntmember 2004. In a letter dated July 19, 2004, 
MEN Hemingway  stated that Mr. Schmitt could assist the Hicks 
team on an ad hoc basis as a member of the defense team for the 
limited purpose of evaluating the evidence and chargee against 
David Hicks. The Hicks team anticipates that evidence will be 
presented during the first week of November pertaining to 
various motions relating to Mr. Schnitt's area of expertise. 
They are requesting that he be present so that he can evaluate 
the evidence that is presented and advise the Hicks defense 
team. 

BGEN Hemingway states in his letter of approval that any 
request to expalnd the scope of Mr. Schmitt's assistance to the 
defense team should be forwarded to me. While I do not see the 
Hicke team's rclquest as an expansion of Mr. Schmitt'e 
assistance, I zun forwarding this request to you out of an 
abundance of c:rution. In particular, I draw your attention to 
the language in BOEN Hemingwayls letter that states that his 
concurrence should not impair his ability to perform his 
"assigned duties at the Qeorge C. Marshall European Center for 
Security Studilea.* Mr. Schmitt's attendance at the hearings in 
Guantanamo may impact his teaching schedule at the Marshall 
Center. However, Mr. Scbmitt is a DoD employee working for a 
DoD entity. As a result, section 5 of the President's Military 
Order of November 13, 2001 applies. This section requires 
departments, agencies and entities of the United States to 
Cooperate with the Secretary of Defense in conducting Military 
Commiasione. Accordingly, I request that you please take 4 t actions to ensure that Mr. Schmitt ia available to attend the * 

S - I 
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Military Cornmission proceedings echeduled for the Hicks caee in 
early November. If Mr. Schmitt ie not available, it may be 
appropriate to d,etail another expart to the Hicks team or delay 
the motion hearl.nge until Mr. Schmitt ia available. 

dolone1 will A. ~ u r z n ,  USAP 
Chief Defense Counsel 
Office of Military Commissions 
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FOR OFFICIAL USE ONLY 

OFFICE OF THE SECRETARY OF DEFENSE 
1640 DEFENSE PENTAGON 

WASHINGTON. DC 20301-1640 

October 5,2004 

MEMORANDUM FOR. Colonel Will A. Gunn, U.S. Air Force, Office of Military 
Commissions, Chief Defense Counsel 

SUBJECT: Law of War Consultant for United States v. Hicks 

I have reviewed your September 21,2004 memorandum requesting that Mr. Michael 
Schmitt be made availalde to advise the Hicks Defense Team at U.S. Naval Base, 
Guantanmo Bay, Cuba during motions hearings. The request is approved. 

In his initial request (of July 12,2004, Major Mori stated that "[Mr. Schmitt's] 
s @ m  have endom,& his consultation on [this] case" and that "his personal attendance 
would only be raquired for actual commhion hearings involving issues in which he 
consults." This approv~~l comes with the understanding that Mr. Schmitt's participation in 
the motions hearings does not impair the mission of the George C. Marshall European 
Center for Security Stutliw. In addition, my approval does not constitute "detaibg" Mr. 
Schmitt to the Office of'the Chief Defense Counsel. 

John D. Altenburg, Jr. () 
Appointing Authority 

for Military Commissions 

cc: Presiding Officer 
Major Mori 

a,,,, FOR OFF1 
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COL Gunn, 

I appreciate your request for Mike Schmitt as we share the same high value of his counsel. 
also appreciate both the importance of this specific case and the possibility that this will 
become a precedent with great significance for the field of law. 

Unfortunately, the timing of the request is at a time when he has both leadership 
responsibliies for a section of :;tudents who have travelled here from 15 countries tostudy and 
at a time when he is specificaliy engaging more than 90 of our students here on the importance 
of the Law of War and its implications for their States, a critical part of our security education. 

As he eadier indicated, he is available in both December and.in January, if there is any 
flexibility in the timing and we ~ ~ o u l d  be honoroed to support this important effort then. John 
Reppert, Dean 

-----0rlglnal Message---- 
From: Gunn, Will, Col, DoD OGC [mailb:gunnw@dodgc.osd.mll] 
Sent: Friday, October 1.5,2004 17:57 
To: Reppert, John Dr. 
CE, 'xhmltt@aya.yale.edu"; Altenburg, John, Mr, DoD OGC; 'morimd@cox.net'; 
Hemlngway, Thomas, E8G, DoD OGC 
Subject: Participation in Cbnsultlng Work at Guantanamo 

Dr. Reppert. I'm the Chiief Defense Counsel in the Office of Military Commissions. One (1 
of y w i  faculty membenr, Michael Schmitt, has been serving as a con~uhant for the 
militarv commission ce;e of David Hicks. an Australian citizen. Maior Mori. the lead 11 
mil&& attomev on the Hicks defense t&m, has informed me that due to Mr. Schmitt's 11 
teaching obllgafions during the first week of November, you have denied Major Morl's 11 
requestto have Mr. Scl~min present in Guantanamo for consultations during that period. 
I am writing to reauest !IOU to reconsider vour decision. The hearinas in the Hicks team 11 
in early  embe be; reprksent the first motion hearings in the rni~ita~commissions that 11 
were authorized by President Bush on Nov 13.200i. Moreover, they represent the first 
militaw commissions hearinas the United States has conducted in nearly 60 years. 11 
Because of major devellopm~nts In international and military law since the last military 
commissions were held. these hearlnos oromise to deal with issues of sianificant 
importance. The manner in which th;&missions are conducted (parl6ularly, the way 
that the defense of Mr. Hicks is conducted) will impact the world's perception of fairness 
of this process and our nation. 

If you allow Mr. Schmitt to participate, we will do evelything in our power to limit his time 
away from the Marshall Center. Again, I urge you to reconsider. If you have any 
questions. I can be reached at the below number. 
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Thank you, 

Will Gunn 

Col Will A. Gunn 

Chiif Defense Cwnsel 

Office of Militaly Commissions 

(703) 607-1521 ext. 1 

DSN 327-1521 ext. 184 

1 wii i .gunn@osd.~en~"mil  
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) 
UNITED STATES OF AMERICA 1 

1 PROSECUTION RESPONSETO 
1 DEFENSE REQUEST FOR 

v. ) CONTINUANCE (OF MOTIONS 
1 HEARING) 
) (D29) 

DAVID M. HICKS ) 

1 28 October 2004 

1. Timeliness. This response is being filed within the timeline established by the 
Presiding Officer. 

2. Position on Motitn. The Prosecution opposes the Defense request for continuance 
and requests that it be denied. 

3. m. The Prosecution does not dispute any of the factual assertions made by the 
Defense. 

4. Legal Authority (&d. None. 

5. Discussion 

a. The Appointing Authority approved the requested presence of Mr. Schmitt at 
the motions hearings, provided that it would not impair the mission of the Marshall 
Center. However, such presence apparently would impair its mission. There is no 
indication that the Appointing Authority contemplated delaying the hearing a month and 
a half to accommodate the Marshall Center's schedule. 

b. A significant amount of logistics and preparation have been devoted in 
anticipation of the niotions hearings scheduled to start in four days. The Defense fails to 
establish why a continuance is necessary or appropriate simply because its consultant 
cannot be there in parson. Phone consultation, apparently used in the past, is a viable 
alternative. In fact, in its request for this individual as a witness, Defense indicates he is 
available by phone. 

c. Defense Counsel are fully capable of presenting and arguing its motions 
without the presence of Mr. Schmitt, with phone consultation as needed. 

6. Attached Files. None. 

7. Oral Argument. None requested. 

3Y/3 
Review Exhibit - 
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8. WitnessesEviden,~. None. 

KURT J. BRUBAKER 
Lieutenant Colonel, U.S. Marine Corps 
Prosecutor 

Review Exhibit 3VB 
Page z of Z 
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]From: Hodges, Keith H. CI\I (I,) 
!Sent: Friday, October 29,2004 2:20 PM 
To: 'Mori, Michael, MAJ, DoD OGC'; Swann, Robert, COL, DoD OGC; Brubaker, Kurt, LtCol, DoD 
OGC; Will Col DoD OGC G u m  (Gunn, Will, Col, DoD OGC); Hodges, Keith, jdratel@aol.com; Joyce, 
Carol, COL, DoD OGC; Lahoste, Susan, MSG, DoD OGC (lahostes@dodgc.osd.mil); Lippert, Jeffery 
IMAJ Bamberg Law Center; Sullivan, Ronald, MAJ, DoD OGC (sullivar@dodgc.osd.mil); Hodges. 
:Keith H. CIV (L); Brownback, :Peter E. COL (L) 
Ikbject: US v. Hicks, Decsion D29 

'The Presiding Officer has reviewed, and denied, the defense request for continuance in the proceedings (D29) 
See Section 5, MCI #8 dated August 17, 2004. 

By Direction of the Presiding Officer 

Keith Hodges 
Assistant to the Presiding Officers 
keith.hodges@dhs.gov 
Voice: (912) 554-4757 
Fax: (912) 261-3635 

Review Exhibit ?K 
of/ Page- 
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